FOR YOUR NEXT 
Corporate Outfit 


DIAL THIS TOLL FREE NUMBER 


CHARGE TO YOUR: 
AMERICAN EXPRESS « MASTER CHARGE « VISA CREDIT CARDS 


Gem’ 


YOUR ORDER WILL BE SHIPPED The Finest Complete 
WITHIN 24 HOURS—— OR USE Corporate Outfit Available 
ORDER FORM BELOW. INCLUDING SEAL— AT NO ADDITIONAL COST 


For PRINTED MINUTES 
AND BY-LAWS 


Additional $2.00 


Includes 1244 plan 
and forms IRS subchap- 
ter S$ tax option election 
forms Executive medical 
and dental reimburse- 
ment plan. 

Plus 


of 


iter for Quick 
completion of minutes. 


of Corporation th hotles daly 


PROTO PROCESSING INC. 


(plain sheets and title 
page instead of above) 


tet 


MINUTES ano BY-LAWS 
Available for 

Professional 

Model 

® Not For Profit 

B “Close” Corporation 


FORMS Unique Pocket for Removable Separate Handsome Stock Certificates lithographed on high quality 

SPECIAL SECTION Fold-Away Seal.Permanently — Camying Case for Seal. heavy rag bond paper with thet “BIG BOARD” look INDIVIDUAL ITEMS 

i gael Attached to inside front cover AVAILABLE— 
Over-all size of all outfits 11-3/4” high x 10-1/4” deep x 2-1/4” wide. WRITE FOR CATALOG 


Use this order form for your convenience. CORPEX, Dept. F, 21 Hudson St., New York, N.Y. 10013 


Coroe. CORPORATE NAME Print name exactly as on certificate of Incorporation 


ae Company, Inc. State of Ship to 


21 Hudson Street 
Date of 
New York. NY 10013 Date of Incorporation Street Address, 


No. of 
(212) 964-7454 Authorized Shares Par Value $ each City, State, and Zip Code 
Orders shipped Or - Shares without par value Attention of Tel. # 
within vi hours Certificates signed by Pres. and Ship Outfit No. s Otheck Enclosed 
"When ordeting Minutes & By-Laws specify O Single Check Must Accompany Order Payable to Corpex 
MONEY BACK 
GUARANTEE 0 Multiple incorporators. | Add $1.00 shipping charge for continental U.S. all others $4.00 
* Remarks CJ AMERICAN EXPRESS 
J MASTER CHARGE VALID 
CIVISA THROUGH: 


Signature 


Complete ouitits 
| 
| 


PEING THE Seller GOOD ENOUGH 


So, we improved Black Beauty™ made ordering easier and 
maintained the same low price. To purchase an Excelsior-Legal 
corporate outfit call our nationwide toll-free number 


(in NY please use number listed below). 


Black Beauty” “all-in-one” outfits include: 


hidden 
rivet 
spine fora 
more 
attractive 
appearance 


Customized seal in zipper pouch. 


20 lithographed share certificates in a 
separately bound section with full page 
stubs. Each is numbered and imprinted 
with name, capitalization, state and 
officer's titles. 


50 sheets, cotton content paper. Or oni 
printed Minutes and By-laws (revised 

to comply with the Revenue Act of 

1978) which includes IRS §1244, Sub- 

chapter S, Medical/Dental reimburse- 
ment plan, appendix of forms, instruc- "4 
tions, worksheets, and 20 blank sheets. 
_ The Blank State set is based upon 

* Model Business Corporation Act. Sepa- 

' rate editions available for CA, CT, DE, 

FL, NJ, NY, PA, and TX. 


Our exclusive corporate record tickler. ay 


Mylar reinforced tab indexes, with five 
positions and stock transfer ledger. 


pocket 
loose 
pers 


tailored All items enclosed in our corporate 
edge : high quality gold record book, with corporate name la- 
: a stamped cover bel on spine. The book fits into our 
‘ -  $turdy slip case for dust protection. 


Black Beauty™ 


No. 70 (Green No. 71) 
50 sheets blank minute paper. $28 


No. 80 (Green No. 81) with 
printed minutes and by-laws. $30 


Charge your American Express, 
Master Charge or Visa cards 


Request shipment by AIR 
sai only $1.50 additional 


Excelsior-Legol 


62 White Street NYC 10013 (212) 431-7000 


improved 1%” rings, 
double booster 
metals 


; O No. 700 No. 71 .. $28 
To: Excelsior-Legal Please Ship: O No. 800 No. 81 .. $30 State Year. ; 
Stationery Co. Inc. 
62 White Street, — 
NYC 10013 (Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $5.75 for 2” die seal.) 
O NPVor O PV $ 
authorized shares each 
Shipment within Certificates signed by President and __» © Ship via Air-$1.50 extra. 
24 hours (Secretary-treasurer, unless otherwise specified) 
0 IRC §1244 complete set—resol., dir. min., treatise, law, etc., $3.95 extra. O For delivery in NY add sales tax. 
arge O 
Shipment free when « O VISA Number Expires Signature 
you enclose check 
Ship to 


Zip Code FL 


VOLUME 53, NUMBER 10, NOVEMBER 1979 561 


jmprov' ty” 
a 
‘ 
: 


Financings 


of 
xn ine assistance 


provide? by 


gnancind 


J. Josephson, Inc., 
the wall coverings business of 
Coronet Industries, Inc., 
a subsidiary of RCA Corporation 
has been reacquired by its founder 
with the assistance of 


financing provided b 
Walter 


The fibers and textile business of 


Beaunit Corporation 


a subsidiary of 


El Paso Natural Gas Co. 
has been acquired by private investors 
with the assistance ot 


financing provided by 


Waiter E. Heller & Company 


Refinemet International Company 


has acquired 


the Noblemet Retining Oivis 


Whittaker Corpora’ 


with the assistance of 


financing provided t 


The Heller Building, 


alter E. Heller & Compan 


Smith Jones, Inc. 
has acquired 
Frigiking, Inc. 
from 


Cummins Engine Company, Inc. 


with the assistance ot 


financing provided by 


rE. Heller & Company 


commercial Finance Division 


Walte 


Central C 


apie congas twenty 


HELLER 


Financial Services 


4500 Biscayne Boulevard, Miami, Flori 


Ilikon Corporation tories: inc. 
has acquired paket ness ot 
tood 
the Thermo-Forming Plastic Division of nas acquire? 
Monsanto Company corporation 
ubsidiary Sav! 
with the assistance of assistance ot 
financing provided by aod by 
alter E. Heller é 
MKT Corporation 
Inc- has acquired 
Amy industrie the MKT Division of 
nas acauire? 
copia Boats: ot Koehring Company 
ashiand oil, with the assistance of 
with the assistance o! financing provided by 
Avtex Fibers Inc. alter E. Heller & Company 
nas acquired the 
Fiber Division 
ot painbridge Plastics 
FMC Corporation 
the American Plastics Division of 
with the assistance of Tenneco Chemicals, Inc. 
financing provided by 
e of 


the assistance 


Whitewater, Inc. 
has acquireg the 


Tennessee 
hardw, 
umber Producing 
ibre Perties of 
"4 Corpor ation 


with the oan 
finanoj ‘stance of 
Ncing Provideg by 


Walt 
& Compa 
Financ, iny 


Owision 


da (305) 576-4800 
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future may 
art another past. 


eee Many fine companies have grown 
¢ successfully by merging with or acquir- 


= ing other sound businesses. It’s a 
- way that Southeast Corporate Financial 
= Advisors can help your company 
"grow larger too. 
We're an affiliate of Southeast 
_ Banking Corporation. Florida’s largest 
__~ banking group with assets over 
~ 24 $4 billion. And with banks throughout 
*» = the state, nobody has a better feel 
of Florida business than we do. 

Our team of financial advisors can 
assist you in many ways. We'll 
introduce you to companies that could 
be profitable additions to your firm. 
Or if you want to sell, we'll see that you 
meet interested buyers. If long-term 
financing is needed, we can arrange 
it by placing an issue of your 
securities with private investors or 
obtaining financing from one of our 
affiliate banks. 

It could also pay you to talk with us if 
there’s no one qualified to take the reins 
when you leave; or if yours is a smaller 
company seeking broader markets; 

See or if you lack the capital you need for 
oe growth. Or perhaps you're a retired 
_ business executive itching to get back 
into the fray. Again, talk to us. 
And, remember all our financial 
=~ services are provided to you in strictest 
» confidence and privacy. Just contact 
Mr. Raymond A. Beahn, Il, Managing 
Director, Southeast Corporate Financial 
, Advisors, a service of Southeast First 
Discussing a plan fora client acquisition are: William H. Allen, Jr, Vice Chairman of the Board/ National Bank of Miami, 100 S. 


Executive Vice President, Corporate Division, of Southeast First National Bank of Miami and Biscayne Boulevard, Miami, Florida 
Raymond A. Beahn, Il, Managing Director, Southeast Corporate Financial Advisors. 33131. Telephone: (305) 577-4650. 


Southeast Bank 


You can count on us: 


Member FDIC 


€ 
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Florida Lawyers Prepaid 
Legal Services 


We in The Florida Bar have a 
magnificent opportunity to serve 
the 70 percent of our population 
that is not receiving the benefit of 
legal services! 

After months of preparation and 
evaluation, our new _ nonprofit 
Florida Bar sponsored corporation 
known as Florida Lawyers Prepaid 
Legal Services Corporation is 
now ready to begin operations. 
How did we get to this point? 
Perhaps a little history is in order. 

Approximately one year ago, the 
Board of Governors authorized the 
formation of this new corporation 
in response to the demands that 
were being placed upon our 
existing Florida Bar Prepaid Legal 
Services Committee to deal with a 
multitude of group legal service 


plans that were being proposed for. 


the citizens of our state. After the 
Bar committee found itself meeting 
onc2 or even twice a month, and 
realized that it had approved 
somewhere in the neighborhood of 
40 to 50 plans servicing 
approximately 3,000 participants, 
the committee and the Board of 
Governors rapidly came to the 
realization that The Florida Bar 
needed not only to encourage the 
formation and implementation of 
these plans, but also needed to find 
a vehicle within which those plans 
could be adequately operated and 
policed. 

It then became necessary to 
organize a two-pronged approach 
with regard to the entire arena of 
delivering legal services to groups 
much in the same manner as Blue 
Cross and Blue Shield is provided 
for medical services. In the Bar's 
case, the participating groups 
which the Bar had been approving 
were being provided with a 
scheduled list of legal services for a 
set dollar premium per month, 
usually around $8 to $12, which was 
normally deducted from the 
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participants’ pay or voluntarily 
contributed by them. At that time, 
the primary groups involved were 
certain labor unions, teachers’ 
groups, federal credit unions and 
miscellaneous other groups, and in 
particular, certain colleges, which 
were offering these plans to their 
students. 

The first step in the process was 
to make the basic decision whether 
or not The Florida Bar should 
sponsor the prepaid legal service 
plan concept, and, if so, should it be 
open or closed panel. The Board of 
Governors unanimously recom- 
mended that we sponsor an open 
panel plan so that every lawyer in 
Florida could be a member of the 
panel to serve the participants, and 
so that individuals who would avail 
themselves of the plans would have 
the right to choose from any lawyer 
who participated in the panel. With 
that basic decision made, it then 
became necessary to provide a 
vehicle for it. This was then 
accomplished by the formation of 
our new corporation, FLPLSC. 

In addition, it became readily 
apparent that if these plans became 
viable and effective, it would be 
impossible for The Florida Bar to 
continue to screen and pass upon 
every aspect of their activities. 
Thus, it was concluded that 
legislation was needed to create a 
Florida Prepaid Legal Services 
Insurance Corporation Act to come 
under the aegis of an appropriate 
regulatory body; the purpose being 
first to promote and implement 
innovative legislation which would 
permit experimentation, by not 
necessarily the largest insurance 
carriers, in developing prepaid 
legal insurance; and, secondly, 
finding an agency that could screen 
and police the operations of 
prepaid legal insurance plans which 
were, in fact, variations of 
insurance. 

A special committee of The 
Florida Bar was formed and I had 
the pleasure of chairing it. After 


months of arduous deliberations 
and effort, and after receiving input 
from an outstanding committee 
comprised of lawyers, represen- 
tatives of the Department of 
Insurance, labor unions, lay people 
who were potential consumers of 
the plans, as well as administrators 
of plans, our committee 
recommended to the Board of 
Governors, who in turn proposed 
legislation to accomplish the goals I 
have just expressed. I am pleased to 
report to you that last May the 
Florida Legislature virtually 
unanimously approved this 
legislation. It was signed into law by 
the Governor a few days after 
passage by both houses. 

While our legislation was being 
enacted into law, it became 
necessary to select officers and 
directors and begin the process of 
activating our new corporation. 
The Florida Bar has been blessed in 
having a number of dedicated 
members who have devoted 
themselves to the entire concept 
of prepaid legal services for the 
public. Several of these stalwarts 
were called upon to participate in 
the formation of our new 
corporation. One such individual 
was an outstanding lawyer from 
Pinellas County who is a past 
president of the St. Petersburg Bar 
Association and who has dedicated 
untold hours to the concept of 
prepaid legal insurance. He is Louie 
Adcock, who was elected the first 
president of the corporation and 
who has agreed to serve a second 
term which will conclude in June 
1980. Under Louie’s leadership, the 
officers and a board of directors 
were elected, and they include: 
Martha Barnett of Plant City, 
Lakeland and Tallahassee; Ainslee 
Ferdie of Coral Gables; Paul 
Comstock of Orlando; Marshall 
Cassedy of Tallahassee; Leonard 
Gilbert of Tampa; and yours truly, 
as the lawyer members. A number 
of outstanding nonlawyers were 
selected, including: Carl Anderson 
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of the Orlando Federal Credit 
Union, and Ken Cooper of the AFL- 
CIO. Mike Tartaglia of The Florida 
Bar staff has been working tirelessly 
with the corporation. I am pleased 
to report to you that we have just 
recently elected to the board, Jon 
Shebel, representing Associated 
Industries of Florida. 

This outstanding group of people 
have been meeting regularly for 
months to set up our entire program 
under the capable guidance and 
counseling of another board 
members, Robert Siver of E.W. 
Siver & Associates, Inc., of St. 
Petersburg, one of Florida’s leading 
insurance consulting firms. 

The corporation has now begun 
to enlist a panel of lawyers from 
among members of our Bar to serve 
the plans. The corporation has 
appointed advisory committees 
comprised of members of the Bar in 
every circuit to act as informational 
sources to all lawyers and 


out-of-state residents. 


by Midwest 


participants in the plans throughout 
the state. The corporation has 
undergone intensive planning for 
purposes of marketing and selling 
the prepaid legal insurance concept 
to varying groups around the State 
of Florida. 

Now, what is it that we are going 
to offer? We are going to provide a 
policy of legal insurance. This 
policy is going to be underwritten 
Mutual Insurance 
Company, an outstanding and 
reputable firm, and the first one to 
actively become involved in the 
prepaid legal insurance market in 
the United States. After many 
months of discussions, meetings 
and negotiations, a policy has now 
been approved and ratified by 
FLPLSC and Midwest Mutual. 
Thus, we are on the verge of 
beginning to offer our insurance 
plan to the public. 


Although there are variations 
with regard to the type of plans 
offered, primarily the plan will cost 
participants approximately $10 per 
family per month. In consideration 
for the premium, the participant 
can receive several thousands of 
dollars worth of legal services as 


The Florida Nord Bar Review Course offers a complete study 
program, which enables you to prepare for the Florida Bar 
Exam where and when you want — ideal for both Florida and 


The program includes complete printed materials and prac- 
tice Bar Exam grading and analysis. Comprehensive 
lectures are also available if desired — on cassettes for indi- 
vidual use and live during the 5 days preceeding 
the Exam, near the site of each Exam. 


CALL TOLL FREE FOR COMPLETE 
INFORMATION AND A FREE SAMPLE! 
1-800-521-1916 


r write to us at our National Bar Review 
headquarters as follows: 


-LORIDA NORD BAR REVIEW Palins 


9201 Telegraph Rd., Suite 622 
Michigan 48034 


"BAR RE VIEW ( ‘OURSE 


provided in the schedule of listed 


services reflected in the policy. It is 


apparent that the only way the 
program can be successful is if a 
reasonable number, but not all of 
the members of the group, use the 
plan. Thus, it must be actuarially 
sound as any other type of 
insurance program. In all 
likelihood, FLPLSC will be totally 
operative by the time you read this 
message. 

There is only one step left, and 
that is for you and me, the lawyers of 
Florida, to offer ourselves to ensure 
the success of this program. I, 
therefore, urge each and every 
one of you to volunteer and sign up 
for the panel of lawyers available to 
serve these plans. There is a 
nominal charge to apply and there 
is every hope that, in time, 
substantial numbers of individuals 
will be calling upon you for legal 
services for which you will be paid 
under the policy schedules. It is not 
my purpose to go into detail with 
regard to how you may join or the 
various details of involving yourself 
in the plan. Should you have any 
interest, and I hope that every 
member of The Florida Bar will, in 
this program, I urge you to contact 
Florida Lawyers Prepaid Legal 
Services Corp., Suite A-17, Host 
International Hotel, Tampa 
International Airport, Tampa, 
Florida 33607, or contact Louie 
Adcock, president of the 
corporation, or any member of the 
board, and we will be happy to put 
you in touch with the proper 
parties. 

I sincerely believe that prepaid 
legal insurance is truly the wave of 
the future in the delivery of legal 
services to all citizens. What we in 
The Florida Bar and FLPLSC are 
doing is attempting to make the 
future now! Please join us in this 


’ great endeavor to provide legal 


services to that substantial majority 
of society who are not now 
benefiting from legal services. If, 
by chance, you know of any group 
with whom you are affiliated or 
whom you represent whose 
members could benefit from such a 
program, please contact FLPLSC. 

It is time to move forward. Most 
importantly, we will be serving the 
public and indirectly we will be 
serving ourselves. 


L. Davin SHEAR 
President 
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ANSWER YOUR 
CLIENTS INVESTMENT 
MANAGEMENT NEEDS 
MAY 1500 MILES 
CLOSER THAN YOU 


Harris Trust investment expertise 
is available right here in West Palm Beach. 


When you recommend an invest- portfolio manager in selecting any further than 501 South Flagler 
ment manager to your clients, you. investments to match performance Drive. 
want to be sure they'll get personal and risk objectives. A full-time So if you'd like your clients’ 
service that's supported by top- administrator handles all the assets to get personal attention and 
notch investment resources. paperwork, from paying dividends expertise, backed by extensive 

At Harris Trust, ourinvestment | topreparinganannualtaxsummary. corporate investment resources, 
specialists have a reputation for And our clients have direct access you're close to the answer. Cail 


effective asset management based to the in-depth securities research James Parsons or Jay Owen at 
on years of experience. Your clients and analysis capabilities of Harris | Harris Trust, (805) 833-6650. 
work face-to-face with a personal = Bank in Chicago—without traveling 


HARRIS 
TRUST. 


Investment Advisory Representative Office, Flagler Center, 501 South Flagler Drive, West Palm Beach, Florida 33401 
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“No one touches my plane 
except Hangar One? 


“This Duke I bought from Hangar One is the best plane of its 
type on the market. In fact, all the Beechcraft aircraft in my 
opinion are the best made in the world today. 

“No one touches my plane except Hangar One. When! take 
the plane out of their shops, I feel confident that it has been 
properly serviced and maintained. It doesn’t matter what my 
needs are, they look after me. And, no matter where I go, if 
there’s a Hangar One F.B.O. there, that’s where I stop.” 

Mr. Dean Fowler, President 
Medical Investments Corporation 
Montezuma, Georgia 


aviation facilities, including Beechcraft sales and complete 
products and parts support. Throughout the South... 


Were the One. 


Serving General Aviation For 50 Years 
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In July of 1977, the United States 
Supreme Court handed down the 
landmark case of Bates v. State Bar 
of Arizona. Now almost two and 
one-half years have passed. What 
has happened? Where are we today 
with lawyer and paid institutional 
lawyer advertising? And what is 
around the corner? 

How many lawyers advertise 
nationally? There is no precise 
answer to this question. There are, 
however, several indicators that 
may give us a general idea. More 
than a year ago, the Law Poll, 
conducted through the auspices of 
the American Bar Association, 
suggested that only three percent of 
the lawyers nationwide were 
advertising in newspapers, on radio 
or television. A second Law Poll 
was conducted several months ago. 
The results this time indicated an 
increase in lawyer advertising to 
seven percent of the country’s bar 
members. 

One of the reasons for the 
increase may be the fact that today 
about 45 of the states’ highest courts 
have announced rules and 
guidelines applicable to lawyer 
advertising. The number a year ago 
was in the low 30’s. Fifteen states do 
not, in their rules, authorize use of 
either radio or television. Twenty- 
seven states authorize radio and 
newspaper ads while only 24 
authorize newspaper, radio and 
television advertising by lawyers. 
Several states have simply 
“suspended” those provisions in 
their Code of Responsibility which 
prohibited lawyer advertising 
without affirmatively adopting 
new lawyer advertising rules or 
regulations. The prohibitions 
against use of radio and television 
are being challenged in court 
proceedings. 


Advertising in Florida 


Florida lawyers have not rushed 
to advertise. My guess is that no 
more than three percent of the 
practicing bar advertises today. For 
instance, in the Tallahassee area 
there are no radio or television ads 
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currently being run and only two 
newspaper ads among a_ bar 
membership of nearly 1,000. This 
may in part be due to the large 
percentage of government lawyers. 
In the metropolitan areas of 
Florida, the percentage is higher. 
“Legal clinics” have been active 
advertisers. 

An early sample of the fall 1979 
Florida Bar Membership Survey 
shows that 88 percent of those 
responding do not plan to advertise 
notwithstanding the July 26, 1979, 
order of the Supreme Court of 
Florida authorizing lawyer 
advertising in any form of “public 
communication” which is not false, 
fraudulent, misleading or 
deceptive. Nine percent plan to 
advertise in newspapers only, two 
percent in newspapers and radio 
and less than one-half percent plan 
to use newspapers, radio and 
television. 


Lawyer Advertising Elsewhere 


One California law firm which 
has been a heavy user of television 
ads earlier this year spent between 
$500,000 and $1,000,000 in the 
electronic media launching 11 
branch offices in the New York City 
area. Another California-New York 
firm has been successful in using a 
mass-transit advertising campaign. 
The subway ads have easy, tear-off 
price lists which result in 10 to 15 
calls a day. The campaign that costs 
$7,400 to $10,000 annually is in its 
second year. The firm changed its 
slogan from “When you need a 
lawyer and can’t afford one” to 
“Because your lawyer should be a 
professional, available and 
affordable” since market research 
showed that, to the consumer, price 
was secondary to competence and 
professionalism. Soon, in the 
District of Columbia, a $170,000 
one-year television campaign by a 
lawyer advertising cooperative will 
feature former Baltimore Colts 
quarterback Johnny Unitas as its 
spokesman. One _ Boston based 
lawyer professional corporation 
recently was in bankruptcy court 


Lawyer Advertising—Two And One-Half Years After the Event 


under Chapter XI leaving $750,000 
in debts after its television 
campaign failed miserably. 


Institutional Advertising 


Space does not permit full 
coverage of trends in paid 
institutional advertising by state 
and local bar associations. It is on 
the increase, nonetheless. Ohio, 
Maryland, Wisconsin, New Jersey 
and Oklahoma are just a few states 
that have developed substantial 
institutional advertising programs. 
In Maryland, members pay $40 
each to underwrite the program. 
Most of these campaigns are too 
new to report with any accuracy the 
benefits gained by the public or bar 
memberships. 


Again, The Florida Bar 
membership survey shows that 57 
percent of those responding would 
not be willing to contribute toward 
a Florida institutional advertising 
campaign. Forty-three percent said 
they were willing to contribute 
between $25 and $100 to such an 
effort. 


The Future 


Where do we go from here? With 
the advent of the Ohralik and 
Primus decisions handed down by 
the United States Supreme Court, 
the question of the scope of 
constitutional protection afforded 
to direct solicitation by lawyers 
remains unanswered. Peripheral 
questions in the areas of trade 
names, fee-splitting with 
nonlawyers, unauthorized practice 
of law and multistate law practice 
are being addressed by the Ethics 
and_ Professional Responsibility 
Committee of the American Bar 
Association as well as a cadre of 
commissions at both the state and 
national levels. Many of these issues 
will be considered by the House of 
Delegates of the ABA at its 
February 1980 midyear meeting in 
Chicago. 


How these issues will be resolved 
will affect every practicing lawyer 
in America. 
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Power 


By John Hume 


The primary source of 
dissatisfaction with The 
Florida Bar is a_ basic 
misunderstanding of its 
purposes and powers. 


The Florida lawyer has virtually 
unlimited expectations of The 
Florida Bar. When these 
expectations are not met, the result 
frequently is belligerent frustration. 

In local and state bar meetings, it 
has become common to hear critics 
of The Florida Bar carry on about 
how the Bar is not doing one thing 
or another which would be 
supportive of the private 
practitioner. It appears that many 
lawyers think that the Bar is a 
lawyer’s club, a trade association or 


guild designed to preserve, 


promote and protect the privileges 
and prerogatives of lawyers. 
The primary source of 


dissatisfaction with The Florida Bar 
is a basic misunderstanding of its 
purposes and powers. 

The Florida Bar itself is guilty of 
having assumed differing and 
sometimes contradictory natures. 
For federal income tax purposes, it 
originally obtained exemption as a 
business league, not organized for 
profit under §501(c)(6) of the 
Internal Revenue Code, and later 
obtained a determination of 
exemption as an administrative 
agency of the Supreme Court of the 
State of Florida and, therefore, not 
subject to federal income tax.! For 
purposes of gaining a tax exemption 
for contributors to The Florida Bar 
Center building fund, it has taken 
the position that it is a political 
subdivision of the state organized 
for exclusively public purposes 
under §170(c)(1) of the Internal 
Revenue Code. 

For purposes of ad valorem 
taxation, the Bar categorizes itself 


3 
1 


BAR 


and therefore immune from 
taxation in connection with 
documentary stamp taxes on a 
promissory note.? For purposes of 
taking title to real estate, it has 
sought and obtained a ruling by the 
Supreme Court that it is an agency 
of the judicial branch of the 
government and a legal entity 
capable of taking and holding title 
to real property.° 

The Bar attempts to provide 
services to its members as if it were 
a trade organization and imposes 
discipline as if it were a court of 
inquisition. 

In attempting to be all things to 
all people, it plants the seeds of 
dissatisfaction and alienation of its 
membership. If this situation is ever 


SOME 


as a political subdivision of the state 
in that it is an arm of the Supreme 
Court of the State of Florida. The 
First District Court of Appeal has 
recently held that “The Florida Bar 
is an arm and part of the judiciary” 


to be remedied, it will require an 
enlightened understanding of the 
purposes, powers and limitations of 
The Florida Bar. 


Purposes and Powers 


As unpalatable as it may be for 
some, The Florida Bar is a creature 
of the Supreme Court! and if it has 
any powers, it is solely because the 
Supreme Court has so decreed. 

The Florida Bar was created by 
the Supreme Court pursuant to its 
opinion in Petition of Florida State 
Bar Association, et al., rendered in 
1949,5 commonly referred to as the 
Integration Opinion. The 
Integration Opinion is the basic 
source document for any analysis 
and understanding of the purpose 
and powers of The Florida Bar. A 
careful reading of this case reveals 
two divergent, and sometimes 
contradictory, themes used by the 
court to answer the various 
objections to Bar integration. For 


purposes of discussion, these might 
be referred to as the “regulatory” 
theme and the “public service” 
theme. 

One of the strongest arguments 
against integration was that it 
would produce “discipline by 
police methods rather than by 
judicial process.”* The court 
responded to this argument with 
the public service theme, holding 
that the integrated Bar affords 
every member of the Bar an 
opportunity to perform the public 
service expected of them: 
so the purpose of Bar integration is in no 
sense punitive and there is not a case on 
record in which it has been employed as a 
legal straight jacket for disciplinary 
purposes.’ 


Further, 


The reason for it [integration] now is not 
discipline for unethical conduct, but to alert 
the Bar to professional and public 
responsibility . . . we do not think Bar 


(Continued on page 572.) 


During the 1979 Session of the 
Florida Legislature, the House 
Regulatory Reform Committee 
was assigned the task of 
reviewing Florida’s 13 health 
related professions, including 
among others doctors, dentists, 
nurses, psychologists, etc. The 
Senate Governmental Opera- 
tions Committee had the task of 
reviewing all other professional 
groups, such as _ architects, 


expanded Department of 
Professional Regulation, with 
power to investigate complaints 
and discipline errant professions, 
was created. 

During debate on creation of 
DPR, a representative attempted 
to add an amendment to the bill 
that would remove the discipline 
and admission of lawyers from 
the Supreme Court and place 
them under the legislature. The 
proposed constitutional 
amendment was ruled out of 
order by the Speaker. 

Following this action, 
Representative George Sheldon, 
chairman of the House 
Regulatory Reform Committee, 
committed to the House that 
admission and discipline of 
lawyers would be studied just as 
regulation of other professionals 
had been and he would appoint a 
special committee to perform 
such an inquiry. 

On May 9, the Regulatory 
Reform Committee held a two 
and one-half hour hearing on a 
proposed constitutional 


engineers, real estate brokers. An’ 


Legislative Inquiry into Bar 
Admissions and Regulation 


amendment that would amend 
Article V of the Florida 
Constitution to remove 
admission and discipline of 
lawyers from the Supreme Court 
and put them under the 
legislature. The amendment 
provided that during the two 
years following that change, the 
admission and discipline of 
lawyers weuld be reviewed by 
the legislature and automatically 
terminated on June 30, 1982, 
unless reestablished by the 
legislature. 

At the conclusion of the 
hearing, Rep. Sheldon 
nounced he would appoint a 
select subcommittee to look into 
issues involved in admission and 
discipline of lawyers and 
propose legislation (if some is 
desired) during the 1980 session. 
The bill on the subject 
introduced in the 1979 session 
was not taken up again during 
last spring’s session. 

Rep. Sheldon has now 
appointed a subcommittee 
chaired by Rep. Dick J. 
Batchelor with Reps. Tom Bush, 
Ron Johnson, James Harold 
Thompson and Arnett E. 
Girardeau as members. This 
subcommittee plans to send a 
questionnaire to the Supreme 
Court, the Bar and the Board of 
Bar Examiners to gather 
information that will be 
discussed at public hearings in 
January. If any legislation 
results, it will be considered 
during the 1980 session. 
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Why Doesn’t the Bar 
Do Something? 


integration would be worth the candle as a 
specific for unethical conduct, but as a 
means of giving the Bar a new and an 
enlarged concept of its place in our social 
and economic pattern, it has amply proven 
its value.’ 

Having allayed the fears of a 
court of inquisition, at least to its 
own satisfaction, the court was 
faced with the argument that it had 
no power to impose membership 
dues as such dues would constitute 
a tax, a tax which could only be 
imposed by the legislature under its 
police power. The court responded 
to this argument with the regulation 


As the Supreme Court has the 
inherent power to regulate 
the legal profession, it also 
has the inherent power to 
exact a membership fee for 
purposes of regulation. 


theme. It specifically held that the 
purpose of membership dues was 
not revenue. The membership fee 
was an exaction for regulation only. 
As the Supreme Court has the 
inherent power to regulate the legal 
profession, it also has the inherent 
power to exact a membership fee 
for purposes of regulation.® 

In short, the primary purpose was 
not regulation, but regulation was 
the sole _ justification for the 
imposition of dues. 

Pursuant to the Integration 
Opinion, the court adopted the 
original Integration Rule on March 
4, 1950. The original Integration 
Rule clearly set forth the purposes 
for which The Florida Bar was 
created: 


Pursuant to the powers of the Supreme 
Court over the Bar of the state, the Florida 
State Bar is hereby created for the purpose of 
inculcating in its members the principles of 
duty and service to the public, improving the 
administration of justice and advancing the 
science of jurisprudence.'® 


The Bar was vested with the powers 
to carry out its purposes. If an 
activity of The Florida Bar carried 
out one of its three stated purposes, 
it was clearly permissible. 

When the preamble was 
subsequently redrafted, there was a 
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shift in emphasis underlining the 
ultimate authority of the Supreme 
Court and, unfortunately, blurring 
the previously clear statement of 
purposes of The Florida Bar: 


To inculcate in its members the principles of 


duty and service to the public, to improve . 


the administration of justice, and to advance 
the science of jurisprudence, the following 
principles are expressly adopted by this 
Court: 

a) The Florida Bar, a body created by 
and existing under the authority of this 
Court, is charged with the maintenance of 
the highest standards and obligations of the 
profession of law, and to that end is vested 
by this Court, in the exercise of its inherent 
powers over The Florida Bar as an official 
arm of this Court, with the necessary powers 
and authority.!! 

In addition to this general 
statement of purpose and grant of 
powers, the Integration Rule 
specifically directs The Florida Bar 
to enforce the rules of discipline!” 
and enforce the Supreme Court’s 
prohibition against the unauthor- 
ized practice of law.'3 

In determining whether a 
specific function or activity of The 
Florida Bar is a proper exercise of 
its powers, it must be determined 
whether the objective of that 
function or activity is the 
“maintenance of the _ highest 
standards and obligations of the 
profession of law,” and whether 
that particular exercise of power is 
“necessary” to that end. 

With a nicely amorphous 
delegation of power such as this, it 
can safely be said that the powers 
and authority of The Florida Bar 
are precisely what the Supreme 
Court says they are. 

One of the few areas in which 
The Florida Bar has been 
challenged is that of political action. 
The leading case on the permissible 
range of The Florida Bar’s political 
activities is In the Matter of The 
Florida Bar Board of Governors’ 
Action on Adoption of Proposed 
New State Constitution.'4 The 
Florida Bar sought a determination 
from the Supreme Court of the 
propriety of its actions in 
supporting the adoption of a new 
state constitution. 

The court felt it appropriate to 
rule on this question “because of 
this Court’s inherent power to 
supervise the activities of The 
Florida Bar... .”!> In holding that it 
was proper for The Florida Bar to 
take this political position, and to 
expend members’ dues in 
supporting this political position, 
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the Supreme Court delineated the 
test for the propriety of political 
action: 


The test as to whether or not The Florida Bar 
should engage in a particular activity is not 
whether the activity is “political” in nature or 
directly connected with the administration 
of justice. The true test is whether the matter 
is of great public importance, and whether 
lawyers, because of their training and 
experience, are especially fitted to evaluate 
the same. If a matter vitally affects the public 
and lawyers are peculiarly fitted to evaluate 
it, it is not only the right, but the duty of the 
Bar as a professional organization to make 
such evaluation and advise the public of its 
conclusions.'® 


Clearly, The Florida Bar has 
done much to achieve the goal 
set out in the Integration Rule. 
It maintains and improves 
what is perhaps the strongest 
regulatory program in the 
United States. 


Public Purpose Limitation 


It is submitted that The Florida 
Bar must devote itself to exclusively 
public purposes, not only for 
federal income tax purposes, but 
because it is an agency of the 
judicial branch of state 
government. The Florida 
Constitution prohibits the state 
from using its taxing power to aid 
any association.!7 

Although Bar dues were held to 
be a regulatory fee rather than a tax 
in the Integration Opinion, Bar dues 
may be held to be public money or 
taxes in other contexts. Dues (and 
dues increases) must be approved 
by the Supreme Court. They are 
imposed and collected under the 
power of the state. Failure to pay 
dues will result in the suspension of 
a lawyer’s authorization to practice 
law in the State of Florida. 

In O’Neil v. Burns,'* the Supreme 
Court held that the state could not 
use its spending power to assist the 
Jaycees in building a headquarters 
facility because the public purpose 
was not primary. (This case was 
decided under the prior Florida 
Constitution, Article IX, §10, which 
is very similar to the existing 
provision.) However, the case 
seems to turn as much on 
constitutional “common law” as it 
does on the specific provisions of 
constitution.'* The public 
purpose must be “clearly identified 
and concrete” and it must be the 


“primary objective.”2° In the 
concurring opinion of Justice 
Drew, he quoted with approval 
from State v. Town of North 
Miami, Florida,?' quoted and relied 
on in State v. Clay County 
Development Authority: 


I remain convinced that “under our organic 
law, public money cannot be appropriated 
for a private purpose or used for the benefit 
of a private concern... . The financing of 
private enterprises by means of public funds 
is entirely foreign to a proper concept of our 
constitutional system.”2 


If Bar dues are in some respects 
public money, it would follow that 
The Florida Bar would be 
prohibited from using those funds 
for other than a primary public 
purpose. 

A reflection of this limitation can 
be seen in the recent amendment to 
The Florida Bar’s legislative policy. 
At its March 1979 meeting, The 
Florida Bar Board of Governors 
amended the Legislative Policy and 
Procedure of The Florida Bar to 
read: “The Florida Bar may involve 
itself in legislation that is significant 
to the judiciary, the administration 
of justice, or the fundamental legal 
rights of the public.”*4 The previous 
policy had included involvement in 
legislation that was significant to 
“the legal profession” and the other 
areas noted above. 

While this change was apparently 
in response to tax considerations, it 
shows a new and growing 
awareness of the vulnerability of 
The Florida Bar to challenges by 


For whatever reason, be it 
idealistic egalitarianism, 
sincere antielitism, or 
perverse envy, the public no 
longer accords our profession 
the automatic respect and 
deference that it once had. 


those who would argue that its 
activities are primarily for the 
private benefit of practicing 
attorneys and not for the public 
good. 

Clearly, The Florida Bar has 
done much to achieve the goal set 
out in the Integration Rule. It 
maintains and improves what is 
perhaps the strongest regulatory 
program in the United States. It 
protects the public from the 
unauthorized practice of law. It 
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Why Doesn’t the Bar 
Do Something? 


fought to improve our court 
system through supporting the 
amendment of Article V of the 
Florida Constitution. It has 
established a_ strong Clients’ 
Security Fund. It sponsors a 
statewide lawyer referral program 
and is presently sponsoring a 
prepaid legal services program 
which will help to deliver legal 
services to the public at reasonable 


Bar under the regulatory power of 
the legislature. After a two and one- 
half hour hearing, action on the 
proposed amendment was 
deferred and in lieu thereof, it was 


The time has come for the 
Florida attorney to maturely 
and rationally accept the fact 
that The Florida Bar was not 
created for his personal 
benefit . . . . The inevitable 
conclusion is that the Bar 
must serve the public purpose 
and not the private interests 
of attorneys. 


It is unfortunate and perhaps 
potentially tragic that the 
practicing Florida lawyer is 
generally antagonistic toward 
The Florida Bar, not for what 
it has done but for what it has 
failed to do. 


cost. The Florida Bar’s continuing 
legal education program has been a 
major factor in keeping Florida 
lawyers up to date in their skills so 
that they can better and more 
efficiently serve their clients. The 
Bar’s activities have served to 
improve the administration of 
justice, benefiting the public and 
the legal profession as well. 


Challenge and Response 


It is painfully clear to all 
practicing attorneys that the legal 
profession is under intense and 
increasing criticism. For whatever 
reason, be it idealistic egali- 
tarianism, sincere antielitism, or 
perverse envy, the public no longer 
accords our profession the 
automatic respect and deference 
that it once had. 

Attorneys themselves are 
experiencing frustrations arising 
from economic pressure and public 
criticism, and in many cases feel 
betrayed because the Bar does not 
protect the attorney's image. 
Nationwide, the integrated bar is 
under attack by its members. 

At a hearing held May 9, 1979, the 
Regulatory Reform Committee of 
the Florida Legislature considered 
a proposed constitutional 
amendment to place The Florida 


574 


determined that a select committee 
would be appointed to hold 
hearings regarding the regulation of 
the legal profession. This 
committee will inquire mainly 
into The Florida Bar’s disciplinary 
program, its advertising guidelines, 
and continuing legal education 
programs. The committee will also 
consider the activities of the Florida 
Board of Bar Examiners. 

It is unfortunate and perhaps 
potentially tragic that the practicing 
Florida lawyer is generally 
antagonistic toward The Florida 
Bar, not for what it has done but for 
what is has failed to do. Many 
Florida lawyers feel somehow 
betrayed that The Florida Bar has 
not prevented legislation adversely 
affecting the lawyer’s pocketbook. 
This antagonism is unjustified and 
unwarranted. 

The simple truth is that The 
Florida Bar was not created for that 
purpose. 

It is submitted that the time has 
come for the Florida attorney to 
maturely and rationally accept the 
fact that The Florida Bar was not 
created for his personal benefit. 
Despite the millions of dollars in 
dues paid only by attorneys, despite 
millions of hours of volunteer 
service donated by attorneys, the 
inevitable conclusion is that the Bar 
must serve the public purpose and 
not the private interests of 
attorneys. 


The Florida lawyer must face 
these challenges and these realities 
using all of the training, technique 
and _ intellectual ability gained 
through the practice of this 
profession. 


Rather than continually carping 
about The Florida Bar’s failure to 
take political action, many lawyers 
have become personally involved 
in the political process, supporting 
candidates, issues and generally 
attempting to influence public 
opinion. Others are joining political 
action groups in an attempt to 
magnify their individual political 
contributions. The Florida Lawyers 
Political Action Committee 
(LAWPAC) solicits contributions 
from Florida lawyers and directly 
supports candidates for the Florida 
Legislature.” It will be constructive 
responses such as these that will 
determine the fate of the legal 
profession. Continued carping 
about The Florida Bar is 
counterproductive and a waste of 
time for all concerned. Let us 
accept The Florida Bar for what it is 
and support its good works. At the 


Rather than continually 
carping about The Florida 
Bar’s failure to take political 
action, many lawyers have 
become personally involved 
in the political process, 
supporting candidates, issues 
and generally attempting to 
influence public opinion. 
Others are joining political 
action groups in an attempt to 
magnify their individual 
political contributions... . It 
will be constructive re- 
sponses such as these that 
will determine the fate of the 
legal profession. 


same time, let us continue to 
explore alternative means of 
achieving our personal, economic 
and professional goals. 


If an attorney were advising a 
client as to the appropriate 
organizational technique to be 
employed in a particular 
undertaking, the lawyer would 
consider all relevant facts, all 
possible alternatives and_ then 
create a tailor-made solution to the 
problem. The day has now come 
when we must adopt the same 
rational attitude, which we so freely 
employ for the benefit of clients, 
for our own personal survival. . 
When it comes to a lawyer’s own 
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protection, we seem to be afflicted 
with an intellectual impotence that 
leaves us helpless if we are told that 
The Florida Bar is unable to assist 
us. The attorneys of this state 
thrived for years without The 
Florida Bar to fight their battles, 
and, if we are to maintain our 
position in society, if we are to 
maintain the rule of law for society 
itself, we must rely on ourselves, 
our innate intelligence and our 
organizational and managerial 
abilities to successfully meet and 
overcome the challenges to our 
profession. Oo 
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Economics and Management of Law 
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wrote this article on behalf of the Long 
Range Planning Committee of The Florida 
Bar. 
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SUNSET REVIEW 


YES 


ABOLISH THE BAR? 


By Talbot D’Alemberte 


576 THE FLORIDA BAR JOURNAL 


4 


The Florida Legislature, having 
accomplished difficult and 
sensitive restructuring in the area of 
professional regulation of such 
professional groups as doctors and 
architects, now turns to The Florida 
Bar. 

This legislative effort is popularly 
known as “Sunset.” The very term 
evokes images that the affected 
agency will disappear over the 
horizon and out of view, and this is 
not an entirely fanciful view. Ask 
the psychologists who are no longer 
recognized as a professional group 
by state law. Now that The Florida 
Bar is subject to Sunset review are 
we in the twilight period, the sky 
darkening gradually before the 
final moments of darkness? 

As a veteran of similar legislative 
efforts in the past (remember 
Government Reorganization which 
we thought would modernize 
government?), Sunset review does 
not hold such terror and, indeed, I 
believe that the Bar is presented 
with a unique opportunity to tell its 
story. 

It is no secret to readers of this 
Journal that lawyers have been 
subjected to criticism over the 
years. The lot of the profession has 
been also that of the professional 
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association and regulatory bodies 
which, like the profession, have 
been criticized not only by 
outsiders but by lawyers as well. 
Talk to any group of lawyers and 


The legislative inquiry offers 
an extraordinary opportunity 
for The Florida Bar to tell its 
story and for those people 
who are disputing about 
various issues within the Bar 
to join together .... 


you will find that they are very 
aware and sensitive to criticism. But 
if lawyers are paranoid, it is 
important to remember the wag 
who said, “Even paranoids have 
real enemies.” 

Who is the real enemy? What is 
the threat? What arguments are 
being made against the Bar? What 
answer should be given to the 
threat? 


The Enemy 


First, the enemy: Some, quoting 
Pogo, believe that it is “us”—that 
lawyers are their own worst 
enemies. Others accept the 
legislature-as-devil theory, 
believing that legislators, even 
lawyer legislators, are on a 
dedicated course of action to 
destroy the legal profession for 
political gain. The third enemies 
theory identifies the media as the 
enemy with Florida newspapers 
and television stations embarked on 
a dedicated course of action to 
embarrass lawyers and to reduce 
our standing. A final and frequent 
candidate for the lawyers’ enemies 
list is Common Cause, the national 
citizens organization which has 
shown the greatest sustained 
interest in Sunset issues and which 
has called for a_ constitutional 
amendment to substitute legislative 
control for regulation by the 
Florida Supreme Court. 

Arguments can be made for each 
of these theories and for a 
combination of them. I personally 
don’t believe that any of these 
candidates for enemies status must 
necessarily remain forever hostile 
to the organized Bar. More of that 
later. 
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The Threat 


The threat is that The Florida Bar 

and the Board of Bar Examiners 
will be removed from control by 
the Florida Supreme Court. Article 
V, Section 15 of the Florida 
Constitution states, simply: 
The supreme court shall have exclusive 
jurisdiction to regulate the admission of 
persons to the practice of law and the 
discipline of persons admitted. 

The Common Cause proposal is 
also simple. It would strike the 
words “supreme court” and insert 
the word “legislature,”! thereby 
withdrawing Supreme Court 
jurisdiction over the admission and 
discipline of lawyers.? 


It is on this issue that the 
legislature is now intending to 
conduct hearings. The Florida 
House of Representatives has 
established a special committee 
chaired by Rep. Dick Batchelor of 
Orlando. Also on the committee 
are: Reps. Tom Bush, Fort 
Lauderdale; Ron Johnson, Panama 
City; James Harold Thompson, 
Quincy; and Arnett E. Girardeau, 
Jacksonville. 


There are varying arguments 
being urged for Sunset of The 
Florida Bar: 


1. To eliminate the “wasteful” 
programs of the Bar and to remove 
any liability of the lawyer for those 
activities he does not wish to 
support; 


2. To remove the anticom- 
petitive restrictions from bar 
admissions and other decisions; 


3. To eliminate the self- 
regulation aspect of The Florida 
Bar; 


4. To make the Bar more 
responsive and accountable to the 
public. 


There are the various other 
themes but these four are the 
essential and recurring ones. Each 
should be examined because there 
are different answers to each. 
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Should The Florida Bar Be 
Reorganized to Eliminate 
Unnecessary Expenditures? 


Within the last year, a lawyer 
legislator, obviously disgruntled 
with The Florida Bar, appeared to 
testify at a Sunset hearing involving 
The Florida Bar. His complaints 
relate to what considered 
unnecessary programs and he 
specifically mentioned the group 
travel programs.? From his 
remarks, it is clear that he was 
unhappy with his perception of The 
Florida Bar. This is not relevant to 
the Sunset inquiry. The lawyer 
thought he was paying too much in 
dues to The Florida Bar. This 


All evidence demonstrates 
that the legitimate pro- 
fessions in Florida _ will 
continue to be regulated to 
some extent by the members 
of that profession. 


complaint is no doubt made by 
other professionals who feel that 
they are overcharged. For such 
issues the important question is 
whether the machinery for 
questioning those items is open to 
the professionals and the public. In 
the case of The Florida Bar, these 
decisions are the result of 
considerable debate by _repre- 
sentatives of each lawyer. 
Furthermore, The Florida Bar 
provides what is probably one of 
the most open budgeting processes 
of any organization. Its preliminary 
budget is screened by committee in 
an open session. Following review 
of that product during a public 
meeting of the Bar’s Board of 
Governors, a tentative budget is 
published and distributed to the 
entire membership. And, that 
tentative proposal is subject to 
further amendment or challenge by 
any Florida lawyer in a subsequent 
open session of the Board of 
Governors prior to its final adoption 


by that body. 


In other words, the complaints of 
the lawyer, valid or invalid, can be 
voiced in a process which involves 
the lawyer’s elected representative 
to the Board of Governors and in 
which he can also individually 
participate. There are few 
government agencies which allow 
the people affected to have more 
opportunity for comment and 
contribution. The propriety or 
advisability of any particular 
expenditure is always the subject of 
debate. 


Has the Bar Become 
Anticompetitive? 


The second set of arguments is 
that the regulation of the lawyers 
has resulted in anticompetitive 
behavior. This can be argued but 
the evidence against the argument 
is heavy. While other professions 
may have been loath to 
accommodate the arriving 
professionals from Cuba, the 
Florida Supreme Court and the law 
schools of this state made 
extraordinary efforts to allow a 
process of education and an 
opportunity for examination. 

In other areas the Supreme Court 
has denied lawyers’ requests to limit 
the opportunity of interstate law 
firms to practice in this state and has 
been more liberal in allowing 
advertising than many regulatory 
agencies supervising other 
professional service groups. 

The Florida Bar has consistently 
supported higher appropriations 
and higher enrollments for Florida 
law schools. It has been direct 
support from individual lawyers 
and bar associations that have 
contributed to the establishment of 
a new law school and the 
improvement of others. This is 
hardly the picture of an anticom- 
petitive profession. 


Is Self-Regulation Proper? 


The question asked of many 
professional groups is whether self- 
regulation is proper from a public 
interest standpoint. The question is 
loaded. Would you allow the 
racetrack industry to be regulated 
by the owners of the tracks? Would 
you allow Fido to fetch the 
hamburger? 

There are other ways to frame the 
question: Would you allow a 
plumber to pass on the competency 
of a neurosurgeon? Would you 
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allow a lawyer to pass on the 
competency of a plumber? Would 
you allow Fido to approve sanitary 
conditions of the butcher shop? 
Professional regulation, contrasted 
with economic regulation, 
contemplates a body of knowledge 
which is recognized as unique. 
There is a public interest in 
regulating the admission and 
practice of members of a 
recognized profession. 

The law has been such a 
profession and no one has recently 
argued that lawyers should not be 
accorded professional status, 
although such arguments have 
occurred in the past.‘ 

The legislative recognition that 
the learned professions must, to 
some extent, be regulated by 
members of that profession is found 
in the action the legislature took 
when it completed Sunset review. 
Lay members may come on the 
professional licensing boards but 
these boards are still dominated by 
the profession. Simply stated, all 
evidence demonstrates that the 
legitimate professions in Florida 
will continue to be regulated to 
some extent by the members of that 
profession. 


Would a Change in Regulation of 
Lawyers From the Supreme Court 
to the Legislature Make the 
Regulation More Open 

and Accountable? 


Ultimately, the choice suggested 
is between a profession under 
legislative control and one under 
Supreme Court control. But 
legislative control means that the 
legislature enacts a board to oversee 
the day-to-day activities of the 
profession. That board is then 
appointed by the Governor. What is 
the contrast? Virtually none, from 
the legislative point of view, 
because The Florida Bar today is 
regulated by the Supreme Court of 
Florida whose members are 
appointed by the Governor. But the 
present board—the court—has 
members who stand for re-election 
in a statewide retention vote. 

The contrast to, say, the Board of 
Architects, is vivid. The lawyers are 
subject to regulation by a very open 
and visible agency, the Florida 
Supreme Court. Test the account- 
ability and public visibility points 
by common sense. How many 
people know who is on the Board of 
Architects or the Board of Medical 
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Examiners? Contrast this with the 
Florida Supreme Court where 
virtually all the press and mucn of 
the public know the people who are 
responsible. Furthermore, the 
Supreme Court, unlike the 
members of the other boards, must 
obtain popular approval. This fact 
means that they are in more 
frequent contact with the public 
and more sensitive to public 
concerns. 

The principal problem in 
responding to the challenge of 
Sunset review is the very success of 
the system which regulates the Bar. 
When the Chief Justice of Florida is 
critical of the Bar and urges the Bar 
to do more to justify its status as a 


Florida has a _ system of 
regulation of lawyers which 
encourages and elevates the 
kind of discussion and critical 
inquiry that is necessary to 
keep any form of regulation in 
professional life healthy and 
vital. 


public service organization people 
outside the Bar attempt to use this as 
evidence of failure. When members 
of the Bar urge that its grievance 
machinery be improved and 
criticize the delays in processing of 
complaints about attorneys, people 
may assume that there are great 
problems which need attention. 
When members of the profession 
dispute about the proper rules to 
govern professional advertising, 
this is mistaken by other people asa 
sign that there is something greatly 
wrong with the Bar and its method 
of governance. 

These are examples, however, of 
the strength of the system of lawyer 
governance, not evidence of its 
weakness. Florida has a system of 
regulation of lawyers which 
encourages and elevates the kind of 
discussion and critical inquiry that 
is necessary to keep any form of 
regulation in professional life 
healthy and vital. Tensions between 
the Florida Supreme Court and 
Florida Bar are not signs that the 


system is not working. They are 
signs that the system is working. 


The Opportunity 


I would like to return to the 
enemies theories. Lawyers are not 
their own worst enemies but rather 
provide us with the examples of 
public service, of volunteer activity 
and of good management which are 
the fundamental elements of the 
story which must be told. 


Nor is the legislature the enemy. 
The legislators who have been 
involved with Sunset review, 
including those involved with 
Sunset review of The Florida Bar, 
are among the most conscientious 
and public-spirited of our public 
officials. They have shown no bias 
toward The Florida Bar or any 
other professional organization. 
They have been generally willing to 
listen to the facts as they have come 
out and make decisions based on 
those facts. 


The legislative inquiry offers an 
extraordinary opportunity for The 
Florida Bar to tell its story and for 
those people who are disputing 
about various issues within the Bar 
to join together and to tell the 
inquiring legislators and the 
members of the Bar that they 
should look at the whole process of 
regulation of the Bar before 
changing it and should not be 
drawn into some of the subsidiary 
questions of regulation which are 
properly occupying the time of 
those engaged in the process. The 
media are not the enemy. There 
have been stories critical of lawyers 
and of the organized Bar but there 
have also been stories of our good 
deeds. If we lawyers would prefer 
to have fewer of the former and 
more of the later, we merely 
demonstrate that we are human. 
But the media do report 
controversy, and the proposed 
abolition of The Florida Bar as we 
know it will be reported. 


In this context, it is appropriate to 
let the public know of the virtues of 
The Florida Bar. We know, but our 
fellow citizens do not, that The 
Florida Bar is the best regarded 
professional group in the United 
States. The public should be told 
that Florida lawyers support from 
the dues they pay a grievance 
program which is, comparatively, 
one of the best in the United States. 
Florida lawyers spend $76.75 per 


579 


Sunset Review? Yes 
Abolish the Bar? No 


capita on grievance matters 
compared to $26.37 in New York 
and $16.67 in Illinois. The public 
should be told about the efforts of 
Florida lawyers to keep their 
professional skills up to date, about 
the continuing efforts to improve 
judicial administration, about the 
support of law reform efforts and 
for legal education. 

Finally, it is doubtful that even 
Common Cause is the enemy in the 
long run. Once Common Cause 
understands the realities of the 
system by which Florida lawyers 
are governed, its position may be 
modified. It is significant that the 
features of the present system 
which are most significant are 
features which accommodate the 
type of process which usually 
draws support from Common 
Cause. To restate those features: 

The method of governance of 
The Florida Bar assures that some 
important aspects of citizen 


participation are available. First, 
the whole system is under the 
control of public officials who are 
visible and accountable to the 
public. 


Second, the system allows the 
participation by the members of the 
profession in making suggestions to 
the regulators. That participation 
can include some considerable role 
by representatives and by direct 


individual participation in the 
budgetary and rulemaking process. 

Third, it is largely an open 
process. The only place where any 


Complaints of a lawyer can be 
voiced in a process which 
involves the lawyer’s elected 
representative to the Board of 
Governors and in which he 
can also individually 
participate. 


measure of closed meetings now 
exists is in the grievance machinery 
but the introduction of laypersons 
to the grievance committees will 
mean that there is a substantial 
public monitoring of all the 
activities of the Bar. 

Finally, the system is a dynamic 
system. If Common Cause or other 
citizens groups wish to propose the 
change of the system, the Supreme 


Court of Florida has demonstrated 
itself to be open to suggestions and 
not unduly resistant to change. 
Indeed, changes have come more 
rapidly to the legal profession and 
with less resistance because of the 
design of the system of regulation. 
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of Governors and a former member of the 
Florida House of Representatives. He was 


also. chairman of the 1977-78 Florida 
Constitution Revision Commission. 


' The same Common Cause suggestion 
also targets the Game and Fresh Water Fish 
Commission, placing the lawyers in very 
good political company with the legions of 
hunting, conservation and outdoor groups 
which support the Game Commission. 

> Under the separation of powers 
doctrine, the judicial branch could not then 
exercise the powers of the legislature. 

3 The lawyer was wrong. The 
expenditures he identified do not exist. 

4 At one time, the Virginia Legislature 
abolished the practice of law for profit. 
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1979 


November 1-2—Local Bar Leaders Conference, Florida Bar Center, Tallahassee. 

November 8-10—The Florida Bar Board of Governors Meeting, Omni 
International Hotel, Miami. 

November 14-15—1980-81 Bar Budget Committee Meeting, Florida Bar Center, 
Tallahassee. 

December 5-8—Annual Midwinter Conference and CLE, sponsored by Public 
Defenders Association, Key West, Marriott’s Casa Marina Inn. 

December 7—Miami Beach Bar Association annual Installation Luncheon. 

December 12-13—1980-81 Bar Budget Committee Meeting, Florida Bar Center, 
Tallahassee. 

December 14-18S—ABA Special Commission on Evaluation of Professional 
Standards, Tarpon Springs. 


1980 


January 10-12—Florida Bar Board of Governors Meeting, Ponte Vedra Club, Ponte 
Vedra Beach. 

January 19—Sixth Annual Media-Law Conference, Egypt Temple Shrine, Tampa. 

January 24—Florida Bar Budget Committee Formal Hearing, 10-2 p.m. Tampa 
Host Hotel, Tampa International Airport. 

January 30-February 6—ABA Midyear Meeting, Chicago. 

March 7-9—Young Lawyers Section Annual Convention, Grenelefe, Cypress 
Gardens. 

March 13-15—Florida Bar Board of Governors Meeting, Bar Center, Tallahassee. 

March 13-23—The International Lawyer Exchange Program, International Law 
Committee, The Florida Bar, Lisbon, Portugal. 

March 26—Academic Conclave, University of Florida Law Center, Gainesville. 

March 28, 29—Second Annual Tax Section Meeting and Institute, Orlando Hyatt 

- House, Kissimmee. 

April 24-26—16th Annual Lawyers’ Title Guaranty Fund Assembly, Orlando Hyatt 
House, Kissimmee. 

April 24-May 1—Law Week. 

June 18-21—The Florida Bar Annual Meeting, Boca Raton Hotel and Club. 

June 10-13—American Law Institute, Hyatt Regency Hotel, Washington, D.C. 

July 31-August 6—ABA Annual Meeting, Honolulu. 
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TWEKACO 


The United States is in the midst 
of a franchising boom. Over 30 
percent of all retail sales in the 
nation are now made by franchised ne 
outlets.! Whether searching for a 
meal in a college town or lodging in 
a resort city, we are likely to do 
business with a franchisee. More 
and more businesses—printing and 
copying centers and real estate 


brokerage firms are_ relatively 
recent examples—are utilizing this . 
popular method of product and a f 
service distribution. Q | 
increased popularity of franchising. 
The American Bar Association has 
established both a _ Franchising 
Committee, as part of its Section of 
Antitrust Law, and a Forum 
New legal developments 
affecting franchising are everyday eC 
occurrences. States are regulating 
franchises more than ever before. 
Federal legislative proposals like 
Congressman Mikva’s Franchise By Michael M. Eaton 
tion. Traditional antitrust principles 
are undergoing continuous 
reshaping to fit franchising fact 
contexts.” Simultaneously, common 
law rights and obligations are being 


Lawyers have taken note of the 
FRANCHISING 
Committee on Franchising. 
Reform Act are under considera- 
applied to franchise relationships 


582 THE FLORIDA BAR JOURNAL 


J 


FASHIONED 


WE IN HUNGRY 
HAPPY 


AWAY 


with increasing frequency.’ 

This article examines the 
regulation of franchising in Florida 
under existing state laws and 
regulations. It then discusses one of 
the newest developments in 
franchising—the Federal Trade 
Commission’s trade regulation rule 
on franchising and _ business 
opportunity ventures—and the 
potential effect of this disclosure 
rule on Florida franchisors and 
franchisees. 


Florida’s Regulation 
Of Franchising 


Regulation on franchising in 
Florida is a recent phenomenon. 
The oldest law of general 
applicability governing franchising 
was enacted in 1971.4 It prohibits 
misrepresentations about: (1) the 
prospects or chances for success of 
a franchise or distributorship; (2) 
the required total investment for a 
franchise or distributorship; and (3) 
efforts to establish more outlets 
than the market area can reasonably 
be expected to sustain. With respect 
to the last two categories, the statute 
expressly prohibits misrepre- 
sentation by failure to disclose 
facts. One Florida trial court has 
also construed the prohibition of 
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misrepresentations concerning 
chances for success as covering 
nondisclosure of essentia! 
information.> 

Violation of this 1971 law is a 
misdemeanor. Its provisions may 
also be enforced by state officials in 
a suit for injunctive relief, or by a 
franchisee in a restitution action to 
recover money invested in the 
franchise. In one of the few 
reported cases involving this 
statute, an ice cream_ parlor 
franchisee successfully invoked the 
proscription against misrepre- 
senting the franchise’s chances for 
success.® 

A second Florida statute with a 
significant impact on franchising is 
the deceptive and unfair trade 
practices act,’ which was adopted 
in 1973 as a successor to earlier 
prohibitions of deceptive and 
misleading practices. This law is 
called the “Little FTC Act” because 
its prohibition of “unfair methods 
of competition and unfair or 
deceptive acts or practices” is 
identical to that of §5 of the 1914 
Federal Trade Commission Act. 
Under this statute, the Department 
of Legal Affairs must propose rules 
specifying acts or practices which 
violate the broad terms of the Little 


\ 


FTC Act. Such rules must be 
consistent with FTC rules and 
decisions and federal court 
decisions interpreting §5 of the 
FTC Act.’ 

Following public hearings in 
1973, the Department of Legal 
Affairs developed rules to 
implement the Little FTC Act. ® 
Section 2-17.04 of these rules 
constitutes the state’s most 
ambitious attempt at regulating the 
franchise relationship. It begins 
with the three prohibitions of the 
1971 franchising law and defines 11 
other unfair or deceptive acts. 

The rule requires that a 


Michael M. Eaton 
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Arent, Fox, Kintner, 
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Florida and District 
of Columbia Bars, 
and previously 
served as law clerk 
to Chief Judge C. 
Clyde Atkins of the 
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School and the University of Virginia. He is 
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Committee of the ABA’s Antitrust Law 
Section. 
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Florida Franchising 
After FTC Rule 


franchisee be given a_ written 
contract which specifies the 
franchisee’s total financial 
obligation to the franchisor, as well 
as a description of any goods or 
materials to be provided by the 
franchisor. A franchisor must not 


misrepresent the training and 
management assistance it will 
provide to the franchisee, or 


misrepresent the amount of profits 
which the franchisee can expect. 
Misrepresenting the quantity or 
quality of the products to be sold 
through a franchise is prohibited. 
Also prohibited are misrepre- 
sentations as to the size or nature of 
any territory for the franchise, or 
the number of present or future 
franchisees within the territory. The 
rule prohibits misrepresentations, 
by failure to disclose or otherwise, 
concerning the termination, 
renewal or transfer provisions of 
the franchise agreement. Other 
provisions relate to claims of 
“exclusive” territories, sponsorship 
or participation by third parties, 
quality of equipment or displays, 
and sales of vending machine 
locations. A final prohibition makes 
it unlawful for a franchisor to fail to 
honor a written franchise 
agreement. 

Several remedies are provided 
for violations of the Little FTC Act 
or its implementing rules. First, the 
state attorney and the Department 
of Legal Affairs can issue cease and 
desist orders against violators, after 
appropriate notice and hearing. 
Such orders are reviewable in the 
district courts of appeal. Any 
violation of a cease and desist order 
is punishable by a civil penalty of 
up to $5,000. In addition, both the 
Department of Legal Affairs and 
the state attorney have authority to 
seek a declaratory judgment or an 
injunction against violation of the 


Act. Those enforcement agencies 
can also bring damage actions on 
behalf of injured consumers. An 
administrative hearing to 
determine probable cause is 
required before initiating a 
declaratory judgment or damage 
action. Courts are authorized to 
remedy violations by any 
appropriate means, specifically 
including restitution, specific 
performance, sequestration of 
assets, and appointment of a master 
or receiver.!° 

In one franchising case under the 
Little FTC Act, Black 
Department of Legal Affairs,! 
several sellers of vending machine 
franchises were sued. Although the 
appellate court affirmed an 
injunction against further 
violations, it reversed an award of 
restitution because the state failed 
to prove that the injured franchisees 
were “unwary” persons who had 
not previously been engaged in the 
business in question. 

Private actions are possible for 
violations of Florida’s Little FTC 
Act. Any person “aggrieved by a 
violation” may obtain declaratory 
and_ injunctive relief. Injured 
consumers may recover actual 
damages, attorney's fees, and 
costs.!2 In Chicken Unlimited, Inc. 
v. Bockover,'® a fast food 
franchisee challenged the accuracy 
of a pro forma profit projection 
which did not take certain cost 
items into account. The circuit 
court held that the franchisor’s 
intent was not relevant; it was 
required to disclose material facts 
which might have rendered the 
franchise less desirable to a 
potential buyer. The failure to do so 
was deemed a misleading and 
deceptive practice. 


A third relevant Florida statute, 
applicable to only a few 
franchisors, is the motor vehicle 
dealer law.'4 This law governs the 
licensing to do business in Florida 
of manufacturers, distributors and 
importers of autos, trucks and 
motorcycles. It also covers certain 
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aspects of the relationship between 
such manufacturers and _ their 
distributors and dealers. It does not, 
however, require any disclosures to 
prospective dealers. One provision 
permits the state to withhold, 
suspend or revoke the license of any 
manufacturer who has committed 
one of a number of specified unfair 
or deceptive acts.!> Another section 
requires 90 days’ advance notice of 
any cancellation or nonrenewal of a 
dealer’s franchise agreement. A 
dealer so notified may complain to 
the Department of Motor Vehicles. 
If the DMV agrees that the 
proposed cancellation or 
nonrenewal is “unfair,” the dealer 
retains his franchise and can pursue 
a cause of action against the 
manufacturer for his costs and 
attorneys’ fees in challenging the 
cancellation or nonrenewal.'6 

With this background on existing 
regulation of the franchise 
relationship in Florida, we turn to 
the Federal Trade Commission’s 
new rule. 


FTC’s Franchising Rule 


On December 21, 1978, the FTC 
promulgated a far-reaching trade 
regulation rule on_ franchising, 
entitled “Disclosure Requirements 
and Prohibitions Concerning 
Franchising and Business 
Opportunity Ventures.”!” This rule, 
which has been in preparation for 
more than eight years, was to 
become effective on October 21, 
1979.'8 After that date, any person 
who fails to make the required 
disclosures in the course of dealings 
with prospective franchisees risks 
violating §5 of the Federal Trade 
Commission Act. The FTC takes 
the position that such violators face 
civil penalties of up to $10,000 per 
day for each violation. 

The primary objective of the rule 
is to ensure that prospective 
franchisees receive certain 
disclosures about the franchise 
business with sufficient lead time to 
make informed investment 
decisions.'® Several different types 
of written disclosures are required. 
A franchisor may not make any oral 
or written representation which 
contradicts information contained 
in a required disclosure document. 


e The “Basic Disclosure 
Document.” The most important 
of the disclosures required by the 
rule are in a “basic disclosure 
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document” or franchise prospectus 
with disclosures in 20 specified 
areas. It must be given to a 
prospective franchisee at the first 
face-to-face meeting between the 
franchisor and the prospective 
franchisee to discuss the sale of the 
franchise or, if there has been no 
earlier meeting, at least 10 days 
prior to the execution of any 
binding agreement or payment by 
the franchisee of any consider- 
ation.2. Copies need not be 
submitted to the FTC. 

The prospectus must contain 
accurate information about the 
following subjects:?! 

(1) Identity of the franchisor; 

(2) Business experience of the 
franchisors directors and key 
executives; 

(3) Business experience of the 
franchisor; 

(4) Litigation history during the 
preceding seven years; 

(5) Bankruptcy history during 
the preceding seven years; 

(6) Description of the fran- 
chise; 

(7) Initial funds required from 
the franchisee, and refund 
conditions; 

(8) Recurring funds required 
from the franchisee; 

(9) Persons affiliated with the 
franchisor with whom the 
franchisee is required or advised to 
deal; 

(10) Real estate, services, sup- 
plies, equipment, inventory, or 
similar items which the franchisee is 
required to purchase, lease, or rent; 

(11) Rebates to be received from 
suppliers in connection with goods 
or services which the franchisor 
requires or advises the franchisee.to 
obtain; 

(12) Financing arrangements 
offered to a prospective franchisee 
by the franchisor or any affiliated 
person; 

(13) Product, customer, or 
geographic limitations on sales by 
the franchisee, together with a 
description of any territorial 
protection afforded by the 
franchisor; 

(14) Any 
personal 
franchisee; 

(15) Duration of the agreement, 
conditions of renewal, nonrenewal 
and termination, post-termination 
interests and obligations, franchisor 
repurchase rights, assignment and 
modification rights, rights upon the 


requirement of 
participation by _ the 
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death of the franchisee, and 
noncompetition covenants; 

(16) Total number of franchises 
and company-owned outlets in 
existence, the number terminated, 
not renewed, repurchased or 
reacquired, and identification of 
the franchise outlets nearest to the 
prospective franchisee; 

(17) Information on site 
selection, where the franchisor 
selects or approves franchise sites, 
and past experience concerning the 
lead time for commencing business; 

(18) Initial training programs 
provided by the franchisor; 

(19) Any celebrity involvement 
in the franchise; and 

(20) An audited balance sheet 
and income statement for the most 
recent fiscal year, and a statement 
of changes in the franchisor’s 
financial position for the past three 
fiscal years. Unaudited financial 
statements may be used during a 
brief phase-in period, if audited 
statements have not been prepared. 

All information must be current 
as of the most recent fiscal year. 
The prospectus must be updated 
with a quarterly attachment if there 
have been any material changes. 


-Complete revision is necessary on 


an annual basis. 

Copies of any standard franchise 
agreement and related documents 
must be provided to the 
prospective franchisee at the same 
time as the franchise prospectus. In 
addition, the franchisor must 
furnish a copy of the actual 
franchise documents at least five 
days before they are to be executed. 

e Representations of Franchise 
Sales, Income or Profits. Another 
disclosure requirement regulates 
representations by franchisors 
concerning levels of franchise 


earnings. The establishes 
separate disclosure requirements 
for: (1) representations of past sales, 
income or profits; (2) projections of 
that nature; and (3) similar claims 
made for dissemination in the 
media, such as in advertising, press 
releases, and speeches, rather than 
to individual prospects.?2 

A franchisor is permitted, but not 
required, to make earnings claims. 
Where such a representation is 
made, the franchisor must have 
supporting material constituting a 
“reasonable basis” for the claim. 
The prospective franchisee must be 
given a written “earnings claim 
document’’ reflecting the 
representation and containing a 
statement of the underlying bases 
and assumptions. It must also 
contain information on the number 
and percentage of existing 
franchise and company-owned 
outlets in the relevant geographic 
market that achieved the claimed 
performance level during a 
comparable recent period. 

Each disclosure document 
concerning sales, income or profits 
claims must, like the franchise 
prospectus, conform to a rigid 
prescribed format. In general, this 
document should be provided to 
the prospective franchisee at the 
first personal meeting of the parties, 
if a regulated representation is 
made at or before the meeting. 
Disclosure documents for 
representations made after the first 
meeting must be provided not later 
than 10 days before execution of 
any binding agreement or payment 
of any consideration. 

The task of complying with the 
rule will be simplified for many 
multistate franchisors by the 
Commission’s determination that a 
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Uniform Franchise Offering 
Circular (“UFOC”) may be 
furnished in satisfaction of the rule’s 
disclosure requirements. This 
UFOC, which was adopted by the 
Midwest Securities Commissioners 
Association in 1975, is accepted by 
14 states pursuant to their franchise 
registration and disclosure 
requirements. A franchisor may 
furnish a UFOC to prospective 
franchisees, in lieu of the disclosure 
documents required by the 
franchising rule, even in a state like 
Florida which has not adopted the 
UFOC. To do so, a franchisor 
would modify a UFOC which is 
currently registered and effective in 
another state by providing answers 


applicable to Florida for all “state- 


specific” questions.”° 


Who Is Covered by the 
Franchising Rule? 


A critical question for most 
clients will be whether their 
operations are covered by the FTC 
rule. It will not always be possible 
to give an unequivocal answer. The 
rule applies to any franchisor or 
franchise broker who satisfies 
certain criteria in connection with 
the selling, offering or advertising 
of a franchise. “Franchisor” is 
defined as any person who 
participates as a franchisor in a 
franchise relationship covered by 
the rule. A “franchise broker” is any 
person other than a franchisor who 
sells, offers to sell, or arranges for 
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the sale of a “franchise” as defined 
by the rule. 

Explanatory information accom- 
panying the rule’s_ convoluted 


definition of “franchise” indicates. 


that the FTC intends to regulate 
three types of continuing com- 
mercial arrangements. The first 
category, “package” or “business 
format” franchises, is typified by 
many fast food outlets and tax 
preparation services, where the 
franchisee does business under 
the franchisor’s trademark, 
adopts the business format of 
the franchisor, and sells goods 
cr services subject to certain 
quality standards. Such a 
continuing arrangement is a 
“franchise” if: (1) the franchisor 
either has a significant degree of 
control over the franchisee’s 
method of operation (such as its 
structure, location, management, 
production techniques, marketing 
plans or promotions) or promises 
significant assistance to the 
franchisee in its method of 
operation; and (2) the franchisee is 
required to pay the franchisor or an 
affiliated person as a condition of 
obtaining the franchise. 

The second category, “product 
franchises,” includes arrangements 
where the franchisee sells goods or 
services identified by the 
franchisor’s trademark but does not 
necessarily do business under that 
mark or adopt the franchisor’s 
business format. This product 
franchise definition may cover 
some companies that do not 
consider themselves franchisors. 
Under the rule, any arrangement 
where a distributor sells a 
manufacturer’s trademarked goods 
or services may involve a franchise 
if the two additional requirements 
discussed above, relating to 
significant assistance or control and 
the required payments, are met. 

The significant control and 
significant assistance tests are 
designed to distinguish traditional 
producer/distributor relationships 
from franchise relationships subject 
to the rule. In most distributorship 
and dealership arrangements the 
producer-supplier exercises little or 
no control over the distributor or 
dealer. As control increases in such 
operational areas as site approval, 
personnel practices, marketing 
plans, hours of operation, ac- 
counting practices, format or 
design of the retail outlet, customer 


restrictions, and location or sales 
area restrictions, the relationship 
will acquire the characteristics of 
this element of a franchise subject 
to the rule. 

Similar uncertainty surrounds the 
significant assistance test. 
Representative factors to be 
evaluated include training 
programs, site selection assistance, 
management, marketing or 
personnel advice, accounting 
services, and provision of a detailed 
operating manual. Promotional 
assistance alone is not significant 
assistance. In general, the 
significance of control or assistance 
is a function of the extent to which 
franchisees are likely to rely or 
depend upon the control or 
assistance.”4 

Another relevant factor is 
whether the franchisee handles 
product lines other than that of the 
franchisor. If so, there is less chance 
that the FTC will conclude that the 
significant assistance or control 
necessary to a product franchise 
exists. In fact, the rule exempts 
“fractional franchises,” where the 
distributor has been in the type of 
business in question for at least two 
years and the franchised goods area 
new product line which is expected 
to represent no more than 20 
percent of the distributor’s gross 
dollar sales volume in the 
reasonably foreseeable future. 

A case-by-case factual analysis of 
distribution arrangements is 
generally necessary to determine 
whether significant assistance or 
significant control is present. 
Persons who uncertain 
concerning the rule’s coverage may 
obtain informal advice from the 
FTC staff or seek an advisory 
opinion. 

The other essential element for 
both of the first two franchise 
categories is that the franchisee 
must be required to make payments 
to the franchisor or an affiliated 
person totaling at least $500, as a 
condition of obtaining or 
commencing the relationship. Only 
payments required to be made 
before or within six months after 
the business commences operation 
count toward the $500. This 
requirement can be satisfied by a 
typical initial franchise fee, by 
periodic royalty payments, or by 
certain other types of required 
payments. In determining whether 
the requisite payment requirement 
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exists, the FTC will scrutinize such 
payments as security deposits, 
escrow deposits, rental fees, 
bookkeeping charges, charges for 
brochures and other promotional 
literature, and purchases or leases 
of equipment.2° Payments for 
inventory will not be considered 
“required payments” if the goods in 
question are purchased in 
reasonable amounts and at bona 
fide wholesale prices. If the 
required payments in question are 
only a “minimal investment” 
totaling less than $500, the rule will 
not apply to the particular 
relationship. 

The third type of arrangement 
covered by the rule is the “business 
opportunity venture.” In_ this 
category, the franchisor often does 
not own the trademark for, or 
produce, the goods to be sold by the 
franchisee. Instead, the franchisor 
arranges for the franchisee to sell 
goods or services supplied by the 
franchisor or others by securing 
retail outlets, vending machine 
locations or rack displays for the 
goods. In order for the rule to 
apply, the franchisee must make a 
payment or commitment to pay at 
least $500 to the franchisor or an 
affiliated person within the six- 
month time frame described 
above.” 

There are several exemptions 
from the rule, including one for 
“oral agreements,” where no 
material term of the franchise 
relationship is evidenced in writing, 
and another for single trademark 
licenses.28 In addition, any person 
covered by the rule may petition for 
an exemption. The FTC may grant 
an exemption from all or part of the 
rule if it finds that application of the 
rule to the petitioner is not 
necessary to prevent the unfair and 
deceptive practices to which the 
rule relates.29 


Relationship of the FTC Rule to 
Florida’s Regulatory Scheme 


The FTC has announced _ its 
intention to preempt state and local 
laws and regulations to the extent 
that those laws are “inconsistent” 
with the FTC rule.*° Inconsistent 
laws and regulations are defined as 
those which do not afford a 
prospective franchisee protection 
equal to or greater than that 
provided by the FTC rule. Thus, 
laws which require disclosure of the 
same or more information will not 
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unaffected. Rights and remedies 
provided under state laws are also 
preserved, if the protection investment for a franchise may be 
afforded is equal to or greater than 
that provided by the federal rulee FTC rule requires detailed, 
Florida’s criminal penalties are an accurate disclosure of several 
example of this situation. Less 
stringent state laws will be 
preempted to the extent of the 


be affected. Furthermore, state inconsistency. 
laws which substantively regulate 
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subject to partial preemption. The 
categories of funds which the 
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other parties. The other provisions 
of the 1971 law will apparently not 
be affected by the rule. Similarly, 
the rules adopted pursuant to the 
state’s Little FTC Act will survive 
largely unscathed. Questions may, 
however, arise as to the provision 
regarding misrepresentation of 
profits. The motor vehicle dealer 
law, as a substantive regulation of 
the franchise relationship, will also 
escape the preemptive force of the 
FTC rule. 

State officials are encouraged by 
the FTC to seek an advisory 
opinion as to the preemptive effect 
of the rule. In further recognition of 
the problems engendered by the 
new rule, the FTC has offered to 
amend the rule if substantial 
confusion arises as to preemption.” 
There is also a possibility of an 
eventual challenge to the FTC’s 
authority to preempt state laws.** 

The major impact of the new rule 
on Florida franchising is to provide 
for disclosures which were not 
previously required. Florida may 
seek to assist in enforcement of the 
rule’s disclosure requirements. This 
could be done by rulemaking to 
incorporate the FTC rule into the 
Little FTC Act. Promulgation of a 
rule identical to, or stricter than, the 
federal rule would permit 
concurrent enforcement by the 
Department of Legal Affairs and 
state attorneys, as well as by the 
Federal Trade Commission. In 
addition, certain private actions 


against franchisors would lie under 
the Florida Little FTC Act. 


Conclusion 
Franchisors should become 
familiar with their obligations 


under the FTC rule. Manufacturers 
should be alert to the possibility that 
they may be considered franchisors 
by the FTC. Likewise, prospective 
franchisees should know of their 
right to numerous disclosures from 
franchisors. Florida’s laws 
regarding franchising will, for the 
most part, continue in effect despite 
the preemption provision of the 
rule. The FTC rule may serve as an 
impetus to greater state activity in 
the franchising area. oO 
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Medical Mediation 


Reflections 


Judicial 


Any person or his representative claiming 
damages by reason of injury, death, or 
monetary loss on account of alleged 
malpractice by any medical or osteopathic 
physician, podiatrist, hospital or health 
maintenance organization against whom he 
believes there is a reasonable basis for a 
claim shall submit such claim to any 
appropriate medical liability mediation 
panel before the claim may be filed in any 
court of this state. F.S. §768.44(1)(a) 
(originally §768.133, 1 July 1975) (Emphasis 
supplied) 


When the legislature enacted 
§768.133, there was a commence- 
ment of consideration of an entire 
new body of law in Florida. 
Questions would begin to be raised 
immediately ranging from “what is 
the authority of the new position of 
judicial referee as the presiding 
panel member” through “when has 
the panel lost jurisdiction due to the 
passage of time.” Innovative 
counsel have interpreted the statute 
in a variety of ways and in some 
instances have brought about final 
interpretation by the Florida 
Supreme Court of questions never 
before considered. 

In generally upholding the 


Referee 


By Judge Lewis B. Whitworth 


constitutionality of the medical 
mediation statute (Carter v. 
Sparkman, 335 So.2d 802 (Fla. 
1976)) the Florida Supreme Court 
indicated that such statutes were 
construed to mean that in the event 
the physician fails to participate in 
the administrative hearing after the 
plaintiff has done so, such fact is 
admissible in any subsequent civil 
medical malpractice trial. 

The court also held that judges 
serve on medical mediation panels 
despite constitutional provisions 
that judges shall devote full time to 
their judicial duties. This latter 
ruling put to rest the view by some 
circuit judges that the panel need 
not have a member of judicial rank 
on it and an additional concern by 
some judges that serving on such 


panels tends to reduce the “dignity 
or prestige” of the judicial office. 

The Supreme Court of Florida, in 
its July term 1978, in cases entitled 
Fisher v. Herrera and Doctor's 
Hospital v. Herrera 367 So.2d 204 
(Fla. 1978) had accepted 
jurisdiction in order to consider 
whether a medical malpractice 
complaint may be dismissed, with 
prejudice, by a trial judge when the 
plaintiff has filed a claim pursuant 
to the statute and then failed to 
submit evidence in support of the 
claim before the mediation panel. 
(Emphasis supplied) 

A pertinent part of the decision 
reads as follows: 


comparable to a complaint under the 
Florida Rules of Civil Procedure. 
The word “submit” is not subject to 
similar dispatch in definition. A 
leading legal dictionary defines 


“submit” as: 
“To commit to the discretion of 
another.” (citations omitted) . . .“to 


present for determination. .. . ” 


We agree with the District Court's 
conclusion that the language used by the 
Legislature is indicative of its intent not to 
make introduction of evidence before a 
mediation panel a mandatory prerequisite to 
filing a malpractice action in the circuit 
court, and since it is not within the province 
of the court to add or detract from the plain 
language of the statute, we hold that 
submission of one’s claim to a mediation 
panel pursuant to Section 768.44 does not 
require the presentation of evidence. As the 
District Court explained: 


The crux of the problem before us lies 
in a determination of what constitutes 
“submission of a claim” for purposes 
of the Medical Malpractice Act. The 
word “claim” in the crucial phrase 
presents no significant problems of 
definition. Both under the statute 
itself and under the rules governing 
mediation procedures, a claim is 
essentially a statement of facts 
describing the alleged acts of 
malpractice; that is, a pleading 
Black’s Law Dictionary, Revised 
Edition, 1968, at 1594. Appellees 
would have us equate mandatory 
submission of a claim with mandatory 
submission of evidence, an equation 
not apparent in the language chosen 
by the legislature. 
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With the two Herrera decisions, 
the Supreme Court has confirmed 
medical mediation panels as a fact 
of judicial life in this state and 
judges have now appeared to turn 
with real interest toward 
implementing the statute and are 
attempting to set up procedures for 
efficiently holding the hearings. 


There perhaps remains some 
possibility that the Florida 
Legislature will amend the statute 
to provide for panels consisting of 
an attorney, a physician and a lay 
person. Furthermore, below a 
“small claims cut-off” (no specific 
figure recommended) amount only 
a single arbitrator would be con- 
sidered the total panel. 


This approach was included inter 
alia in the “American Bar 
Association Fund for Public 
Education Report Concerning 
Legal Topics Relating to Medical 
Malpractice,” submitted to the 
Department of Health, Education 
and Welfare of the U.S. in January 
1977. 


This same report indicated that as 
of the date of the report, 26 states 
and the Virgin Islands now provide 
for nonbinding pretrial review of 
medical malpractice claims, 
reflecting the general acceptance of 
the procedure. The details of the 
many state statutes vary widely, 
however. 

While some observers of 
mediation procedures have been 
critical of those states, such as 
Florida, which permit the panel 
“verdict” to be made known to the 
jury in the subsequent lawsuit, 
credit should be given for 
elimination of some very 
controversial provisions that could 
have been imposed: 


e The party which rejects a 
panel finding must file a cost bond 
with the court, payable if the other 
party again prevails at_ trial 
(Arizona & Massachusetts). 

e If the panel decision goes 
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then the 


against the claimant 
claimant’s attorney is barred from 
bringing suit. The claimant may, 
however, obtain new counsel to 
bring suit (New Jersey). 

e If either party fails to reject 


the panel’s findings within a 
specified period of time, the panel 
decision is deemed accepted and is 
binding on the parties. (Illinois, 
Maryland, Pennsylvania and Rhode 
Island). 


Because the mediation procedure 
is generally considered separate 
and apart from the usual and daily 
judicial labor of a circuit judge, a 
period of adjustment has been 
necessary for many judges. Some of 
the reasons are: 


1. The “M/M” matter is put ina 
separate file folder from law suits 
and does not carry a usual court file 
number. 

2. The judge often is called 
upon by counsel to determine from 
what medical specialty field the 
physician panel member will be 
selected. (Decision can be difficult 
when there are several specialties or 
health providers as defendants.) 

3. The judge acting as the 
“judicial referee” is not free to 
exercise the same power as he does 
daily as a circuit judge. 

4. The judicial referee must 
remember that he is serving as one 
of a panel of three persons and’not 
as a judge who hears a matter 
completely alone and makes 
decisions in law suits without any 
assistance or compromise of his 
own conclusions. He must often 
accommodate other panel 
members. (In a recent proceeding 
the physician member of the panel 
was late to the hearing because of 
automobile breakdown, the 
attorney member of the panel flew 
in from out-of-state for the one day 
scheduled for the hearing and 
requested an extended recess at 
lunch so that he could transact 
business in his law office.) 


5. When contingencies are 
requested, not only must the new 
date for the hearing be satisfactory 
to the attorneys, litigants and the 
judge, but the new hearing date 
must also be approved by the 
medical panel member and the 
attorney panel member. 

6. Because of the six-month 
expiration period and the final ten- 
month expiration date, other 
judicial business must be put aside 
so that priority can be given to 
“M/M” claims in order to avoid the 
loss of jurisdiction by the panel 
because of one of the deadlines. 

There is little doubt that “M/M” 
panels are now a part of the 
jurisprudence of the State of 
Florida and it necessarily follows 
from that conclusion that a unique 
and thought-provoking additional 
workload has been placed on the 
circuit judges of the state. 

In proceeding to handle this new 
facet of the people’s business of 
litigation, the judges would do well 
to be guided by the statements of 
Justice Arthur J. England (now 
Chief Justice England) in Carter v. 
Sparkman (supra): 

The mediation panel becomes, in essence, 
akin to a required pretrial settlement 


conference, a procedure common in many 
jurisdictions at the onset of litigation. Oo 


Judge Lewis B. 
Whitworth is cur- 
rently serving his 
second six-year 
term as a judge of 
the Judicial 
Circuit, Miami, and 
has presided in a 
number of medical 
mediation hearings. 
Prior to assuming 
the bench, Judge 
Whitworth served 
with the Federal 
Bureau of Investigation. In 1968 he was 
elected representative to the Florida House 
of Representatives, where he received an 
Allen Morris award for most outstanding 
first term member. 

He received a J.D. degree from George 
Washington University Law School, 
Washington, D.C., in 1950. 
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Value of Medical 
Mediation 


3. What meaning should be 
given to current medical 
mediation statistics available from 
46 of the 67 counties of Florida? 

4. What reforms are possible to 
improve upon the aims of the 
legislature?? 


Insurance Availability Crisis 


A recent annual meeting of the 
Physician’s Insurers Association 
of America produced clear 
warnings. It was stated that 
although physician-sponsored 
companies helped solve the 
“availability crisis” for professional 
liability insurance for health care 
providers, and have provided a 
market where the commercial 
carriers have failed to do so, the 
basic problem has been 
resolved. Very difficult times ahead 
are predicted. It was stressed that 
the period of experience for 
physician-sponsored companies is 
entirely too short to permit any 
sound appraisal. A comparison of 
insurance industry figures 
concerning the long tail? in medical 
malpractice loss development, 
indicates the self-insured physician 
fund must recognize the import of 
the long-term development of 
malpractice losses and make 
gradual, tolerable adjustments 
instead of dramatic adjustments, so 
that a second crisis will not be 
produced and federal government 
control results. 

The annual meeting speakers 
warned that the physician- 
sponsored insurers must take steps 
to have excellent underwriting, 
claims handling and loss prevention 
activities to allow slow, noncrisis 
producing adjustments with a 
realistic premium schedule. 

It was further reported at the 
annual meeting of the Physicians 
Insurers Association of America 
that the basic problem remains: the 
severity (cost of settling a case 
before or after a verdict) continues 
to increase, even though frequency 
(number of reported cases) seems 
to be moderating nationally. And 
although it may appear that the 
insurer has alleged profits to some, 
those dollars should be recognized 
as necessary in the malpractice loss 


594 


development for the future to pay 
out the long tail. Those funds should 
not be so short-sighted as to end in 
insolvency and produce another 
crisis. The next crisis was predicted 
for the early 1980's, starting with 
much higher premium rates. This 
may well bring genuine tort reform 
at the federal level. 

It was further noted that the 
success or failure of physician- 
sponsored companies will not be 
known for several years. The future 
is in doubt because reserving for 
malpractice claims is not an exact 
science and has been _ retro- 
spectively low in the past with 
commercial insurers. Reserving for 
the future approaches the 


The next medical 
malpractice crisis is 
predicted for the 
early 1980’s, starting 
with much higher 
premium rates. This 
may well bring 
genuine tort reform 
at the federal level. 


impossible due to the inclination of 
patients to file suits and the 
tendency of courts and juries to 
award damages for medical 
misfortunes at unpredictably large 
amounts beyond the control of the 
most resourceful and capable 
commercial insurers to estimate. 
The annual meeting speakers said 
the future of malpractice insurance 
is in the hands of the legislatures, the 
courts, and the public who serve on 
juries, and only by their 
understanding of the economics of 
malpractice will they keep the 
malpractice reparation system 
within reasonable bounds and in 
existence. 

In Florida, this past year, a bill 
was introduced in the legislature to 
abolish the Medical Mediation Act 
and provide for only a “probable 
cause” hearing by a mediation 
panel. This was rejected by the 
legislature. Despite this continued 
legislative assault on the Medical 
Mediation Act, the Florida 
Supreme Court upheld _ its 
constitutionality from a reasonable 
discrimination and a_ procedural 
due process viewpoint. It has been 
upheld recently by the Fifth Circuit 
Court of Appeals after numerous 


federal constitutional attacks and 
held to be substantive law of the 
State of Florida, with state 
mediation considered a condition 
precedent to a federal diversity 
civil suit and the panel decision 
admissible as evidence in such 
action.‘ 

The preamble of F.S. §768.44 
states in part: 
Whereas the cost of purchasing medical 
professional liability insurance for doctors 
and other health care providers has 
skyrocketed in the past few months, and 
whereas, it is not uncommon to find 
physicians in high risk categories paying 
premiums in excess of $20,000.00 annually, 
and whereas, the consumer ultimately must 
bear the financial burden created by the high 
cost of insurance and whereas, without some 
legislative relief, doctors will be forced to 
curtail their practices, retire, or practice 
defensive medicine at increased costs . . . 

The Florida Legislature, in an 
attempt to provide an availability 
of insurance for the health care 
providers, also enacted legislation 
for physicians who could not qualify 
for the private commercial or the 
physician-sponsored self-insurance 
programs by creating the Medical 
Malpractice Joint Underwriting 
Association. Excess coverage was 
provided through the Patient’s 
Compensation Fund, permitting 
the physician to limit his personal 
liability to $100,000 by meeting 
certain conditions such as providing 
the first $100,000 by insurance or by 
bond. The Florida Patient’s 
Compensation Fund is responsible 
for excess liability.® 

Further, there exists the Florida 
Medical Malpractice Inter-Insurer 
Arbitration Agreement designed: to 
eliminate court congestion by 
signatory companies; to arbitrate 
disputes between them; and to 
forego litigation concerning 
coverage, liability arising from 
overlapping coverage situations 
flowing from third-party claims or 
for any other controversy involving 
any claims or other related matters 
submitted by consent of the parties. 

Nationally, there exist many 
arbitration agreements in order to 
have resolutions by experts in those 
fields and reduce legal expenses 
and costs. The Florida Arbitration 
Code (F.S. Ch. 682) offers a wide 
range of arbitration types for claims 
to keep them out of the courts, and 
to produce speedy and efficient 
administration of justice at lower 
expense—all ultimately to reduce 
overhead and be of less burden to 
the consumer. 
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Medical Liability Mediation Act 


Pursuant to the Medical Liability 
Mediation Act, (F.S. §768.44) the 
judges acting as judicial referees 
and the panelists composed of 
doctors and lawyers _ enthusi- 
astically and cooperatively began 
after July 1, 1975, to produce what 
the legislature intended—a hearing 
on the merits before a Medical 
Mediation Panel in order to sort out 
the valid claim from the nuisance 
claim. Slowly, the judiciary felt the 
impact of this new burden on their 
already busy schedule and began 
having brief “commencement 
hearings” with only the referee 
present instead of the _ three- 
member panel. This, of course, 
produced a disastrous waste of 
effort for all concerned although 
everyone acted in good faith, as an 
appellate court observed while 
ruling that mediation panel subject 
matter jurisdiction was lost by so 
doing.* This learning process has 
been rectified with some anxiety 
yet on the part of litigants who 
cannot get proposed panelists to 
answer questionnaires timely in 
order to have a panel selected, or 
secure the cooperation of a referee 
to find adequate time for a 
commencement or final hearing 
due to his already over-booked 
schedule. By this 15-minute type 
commencement hearing before the 
referee only the physician loses his 
“valuable property right” to insist 
on mediation.’ 

After the hearing the panel has 30 
days to render a written decision. 
To the dismay of the parties in some 
cases this written decision was not 
rendered within 30 days, thus losing 
subject matter jurisdiction and 
resulting in a complete waste of 
time, effort and expense. Suffice it 
to say, the appellate decisions in the 
past four years have beena learning 
experience for lawyers and judges 
handling the mediation panel 
litigation.® 

One of the main complaints 
about mediation practice is the 
failure of prospective panelists to 
submit to the mediation clerk the 
information form timely, or at all, 
so as to give all parties the 10-day 
opportunity to challenge the 
proposed panelists by hearing. This 
delays acceptance of any panel, 
resulting in jurisdiction expiring 
and the court being unable to givea 
hearing date within the six months 
for commencement of a final 
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hearing. The prospective physician 
panelists are the worst offenders in 
this area and cause mediation clerks 
and attorneys untold frustration in 
attempting to seat a panel. Further, 
by the time information forms for 
proposed panelists are returned, the 
10-day period for challenges for 
cause has often expired. 

Attorneys representing physi- 
cians in medical mediation may 
retain subject matter jurisdiction in 
mediation by filing a timely answer 
within 20 days of service, obtaining 
an order extending the jurisdiction 
before the 120-day limit and 
securing an order extending the 
time for commencement of a final 


Suffice it to sav, 

the appellate 
decisions in the past 
four years have been 
a learning 
experience for 
lawvers and judges 
handling mediation 
panel litigation. 


hearing before the six-month 
termination. Counsel should seek 
an early order designating the need 
for a specialist on the panel so that 
the mediation clerk can contact 
these specialty panelists and 
provide them with appropriate 
information sheets. Physician’s 
counsel should ensure that the clerk 
follows up to get the information 
sheets back so there can be a timely 
hearing to select or challenge the 
proposed panelists. In the 
meantime, counsel should’ be 
finalizing the defense, obtaining 
discovery, seeking expert review of 
the available data, and preparing 
for a meaningful commencement 
of hearing within six months. After 
all the hazards of delay in selection 
of the panel are overcome and a 
panel is actually selected to sit ona 
certain date, the benefit of the Act is 
a real possibility. And, provided a 
panelist is not sick or on vacation or 
dies, a hearing on the merits is 
commenced within six months of 
filing to keep subject matter 
jurisdiction to 10 months; then a 
further final hearing, if necessary 
and before the 10 months expire, is 
a reality. 

All of this action is still a condition 


precedent to circuit court action! 
For physician’s counsel it is also a 
racing of the clock which needs to 
be rectified by the legislature so 
that all parties can be adequately 
represented and prepared for a 
final hearing on the merits. The 
Herculean task required of 
attorneys for either party to 
complete and stay within these 
rules while doing a competent job 
for their clients cannot be 
adequately handled unless the six- 
month commencement provision is 
abolished and everyone is given 
time to breathe! 

The attorney for the claimant has 
an easier route. He has usually 
prepared his case, mastered the 
facts and assembled his experts 
before suit is filed in mediation. 
Even if he does not, he can take the 
route approved by Herrera v. 
Doctors Hospital by putting on no 
evidence in mediation, have a 
finding against him and thereafter 
file for a jury trial in circuit court. 
Most likely, the claimant’s attorney 
wants to have subject matter 
jurisdiction in mediation expire 
anyway. 

The attorney representing the 
health care provider in mediation 
virtually must carry with him 
petitions for certiorari, a writ of 
mandamus, prohibition and rule 
nisi in order to prevent the referee 
or claimant from ousting subject 
matter jurisdiction. Appellate 
procedures which have _ been 
effective for claimant and 
respondent are the following: 


1. Mandamus to order the 
mediation clerk to terminate.!° 

2. Mandamus to order the 
referee to proceed with 
mediation.!! 

3. Mandamus where the referee 
refuses to hold a commencement 
hearing when all of the panelists are 
present.!2 

4. Awrit of prohibition from an 
order denying a motion to 
terminate jurisdiction in order to 
prevent the referee from having a 
commencement hearing.'* 

5. A petition for a writ of 
certiorari granted to review referee 
determinations as to subject matter 
jurisdiction but not to rule on 
evidentiary hearings or rulings on 
the sufficiency of the evidence.'* 
Certiorari has been granted to 
prevent the reteree from depriving 
the claimant of a hearing,'® and to 
insist that the physician has a 
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valuable property right to 
mediate.'® The writ also has been 
employed on a motion in limine, 
prior to commencement of a jury 
trial, to contest the validity of 
subject matter jurisdiction of the 
panel decision to be introduced into 
evidence.'? This should be 
distinguished from the usual 
situation in which there is no review 
by certiorari of motions in limine.'8 
No certified questions can be 
propounded by judicial referee as 
he is not a circuit judge.'® Appellate 
procedures may extend the subject 
matter jurisdiction time in 
mediation.2° One appellate court 
stated that it is good practice to 
maintain jurisdiction and toll the 
running of the mediation time. This 
requires a motion before the referee 
after the appellate proceeding has 
been filed.2! The obvious solution 
tc. this dilemma is to make the 
motion in the petition for certiorari 
as well as before the referee. 
Certiorari jurisdiction also lies 
when the referee renotices the 
commencement hearing to after the 
six-month period. The order so 
setting it was quashed.”” 

The learning experience further 
includes the following: 

A claim for mediation must be 
filed prior to institution of a civil 
action in state court;?’ or in a federal 
diversity case;*4 or in an admiralty 
claim;> and before a claim for 
contribution can be made under 
F.S. §768.31.26 

In medical mediation, the 
jurisdiction lies in negligence,?’ and 
not false arrest?® nor in false 
imprisonment or assault.2° Those 
individuals not included in the Act 
are not required to mediate.*® The 
filing of a mediation claim under 
F.S. §768.44 tolls the statute of 
limitations. Although in mediation 
the answer must be filed within 20 
days of service,*! that does not 
preclude a motion to dismiss for 
improper venue or a change of 
venue.*2 An appeal from an order 
denying a change of venue was 
reversed in order for the refeee to 
rule on it as he was held to have 
authority to do so.*3 Considerations 
on remand to the referee for change 
of venue are to be guided by A-1 


Truck Service v. Kivenas.*4 Motions 
for summary judgment and 
motions to dismiss for failure to 
state a cause of action are prohibited 
by the Rules of Medical Mediation 
Procedure, and should be 
incorporated into the Mediation 
Act. Depositions and answers to 
interrogatories in Medical 
Mediation may be used in the 
subsequent civil action.*® 
Transition Rule 21,°* the Florida 
Rules of Medical Mediation 
Procedure,” as well as all the 
provisions of the Medical Liability 
Mediation Act** not superseded by 
the Florida Rules of Medical 


It can be seen that 
the Medical Liability 
Mediation Act does 
promote early 
settlements, dis- 
missals and 
termination. Also, 
the percentage of 
defense victories in 
mediation is very 
close to the national 
average for jury 
trials. 


Mediation Procedure are made 
rules of court.*® 

At a hearing, whether in medical 
mediation or in a civil action, the 
standard of care set out in FS. 
§§768.45(2) & (3) applies. The 
claimant has the burden of proof of 
his case by a greater weight of the 
evidence.*® Res ipsa loquitur has 
limited statutory application.*! The 
Medical Consent Law‘? governs 
any medical activity not covered 
under the “Good Samaritan Act.” 
Under the Medical Consent Law, 
informed consent and written 
consent are presumed valid if 
certain conditions are met. 

During a subsequent jury trial in 
circuit court there is ground for 
appeal by complaining of errors 
committed in favor of a 
codefendent tortfeasor by the 
losing defendant. 

Allowable comments to a jury 
about the mediation panel decision 
are the same as any other evidence 
introduced at trial.44 The only 
additional limitation is when the 


claimant puts on no evidence in 
mediation and receives an adverse 
decision. He cannot tell the jury that 
he put on no evidence in media- 
tion. 

Liability insurance of the 
defendant is not to be mentioned in 
the jury trial.‘ 

The Act has not yet generated 
appellate case law on the itemized 
verdict,*7 remittitur/additur,* the 
collateral source of indemnity,*® or 
the alternate methods of payment 
of damages award.®® These 
concepts did not go into effect 
under Chapter 76-260, declared 
constitutionally deficient by a Leon 
County circuit judge, but were 
reenacted in chapter 77-64 and 
made applicable to all actions filed 
after July 1, 1977. 

A claimant may, in mediation, 
take a voluntary dismissal. It is not 
clear whether the defendant in 
mediation has any right to 
attorneys’ fees or costs, but has that 
right in circuit court, under 
Fla.R.Civ.P. 1.420(a) and under 
F.S. §57.105 if the trial court finds a 
complete absence of any justiciable 
issue of law or fact raised.>! 


Analysis of Statistics 


The National Association of 
Insurance Commissioners 
consistently reports that 80 percent 
of the claims reaching trial result in 
jury verdicts in favor of the 
defendant doctors. 

The statistics that follow are the 
result of inquiry to all 67 Florida 
counties, with 46 replies. 

From these figures it can be seen 
that the Medical Liability 
Mediation Act does promote early 
settlements, dismissals and 
termination. Also, the percentage of 
wins by the defendant in mediation 
is very close to the national average 
report in jury trials. 


Reforms Possible 


1. Either abolish the subject 
matter jurisdiction requirement of 
120 days and the six-month current 
requirements, and make them 
procedural, and extend subject 
matter jurisdiction blanketly for 10 
months, or abolish the six-month 
hearing requirement and require a 
full hearing within 10 months. This 
eliminates the hazard of a busy 
referee not being able to provide 
time for all of the preliminary 
considerations of obtaining the 
selection of a panel and eliminates 
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Medical Mediation Filed 


7/1/75-8/1/79 
in 46 of 67 Counties 


Won by Claimant 
Won by Respondent 


Total Decisions 
Balance; terminated, 
dismissed/settled 


Percentage won by 
Claimant 


Percentage won by 
Respondent 


Percentage of cases 
filed terminated, 
dismissed/settled 


Percentage of cases 
filed reaching a 


mediation decision 45/246 = 19% 


55/294 = 18.7% 


239/294 = 81.3% 


294/863 = 34% 


31/196 = 15.8% 


196/227 = 84.2% 


565/792 = 71.3% 


256/800 = 32% 227/792 = 28.7% 


76 


441 
(pending) 


13/76 = 17% 


63/76 = 83% 


Pending 10 month 
jurisdiction 


Pending 10 month 
jurisdiction 


Those counties reporting 10 or more mediation cases per year are as follows: Alachua, Brevard, Broward, Clay-Duval-Nassau, Dade, 
Escambia, Hillsborough, Lake, Lee, Leon, Monroe, Orange, Palm Beach, Polk and Sarasota. 


Medical Mediation Filed 


7/1/75-8/1/79 
in Dade County 


Won by Claimant 
Won by Respondent 


Total Decisions 


Balance; terminated, 
dismissed/settled 


Percentage won 
by Claimant 2/17 = 11.7% 
Percentage won by 


Respondent 15/17 = 88.3% 


Percentage of cases filed 
terminating in dismissal, 


settlement 57/74 = 77% 


Percentage of cases filed 
reaching a mediation 
decision 


Dade County Civil 
Actions in Medical 
Malpractice filed 
7/1/75 - 12/31/78 


Percentage of cases filed 
in Civil Action re-filed 
from M/M 


24/140 = 17.1% 


116/140 = 82.9% 


124/262 = 47.3% 


118/262 = 45% 


19/100 = 19% 7/79 = 8.8% 


81/100 = 81% 72/79 = 91.2% 


172/272 = 63.2% 153/232 = 65.9% 


148/272 = 54% 120/232 = 51% 


13 


16 


158 
pending 


3/16 = 18.7% 


13/16 = 81.3% 


pending 


pending 


pending 


undetermined 
as yet 
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Po 1975 1976 1977 1978 1979 : 
42 239 199 196 63 - 

201 569 544 565 a : 

3/45 = 6.6% 57/256 = 22.2% 
42/45 = 93.4% 199/256 = 77.8% 
201/246 = 81% 569/863 = 65.9% 544/800 = 68% 
1975 1976 1977 1978 1979 
269 252 174 : 
2 24 19 7 3 « 

15 116 81 72 

17 140 100 79 = 
23% 52.7% 36.8% 34.1% 
45 118 148 120 
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the panel meeting twice 
(commencement within six months, 
and a final hearing with 10 months) 
in a busy circuit. It also eliminates 
the problem of the unavailability of 
a panelist at a crucial time and gives 
time for an orderly selection of a 
panel. 

2. Clarify that interrogatories 
and requests for production served 
with the mediation claim are to be 
answered within 45 days of service, 
or are not authorized at all. 

3. Clarify the language in the 
statute of limitations discovery 
doctrine since the case law is now so 
confused as to make the statute of 
limitations practically meaningless. 

4. Allow the parties to stipulate 
for an extension of time to file an 
answer in mediation. This would 
eliminate the confusion of a 
physician receiving an unserved 
copy of a claim, then receiving 
another one from the sheriff and 
thinking it is a duplicate rather than 
service of process. It also reduces 
the possibility of losing subject 
matter jurisdiction by any late filing 
of an answer because the 
respondent was confused and the 
sheriff did not file with the court the 
service of process. Another 
alternative would be the extension 
of time for filing an answer, which 
attaches the condition of subject 
matter jurisdiction, to 30 days from 
service of process. 

5. Require that the filing and 
submission of a claim in medical 
mediation means to have a hearing 
on the merits in mediation. This 
should reduce the consternation of 
a defendant fully preparing his 
case, producing witnesses from 
various parts of the country, and 
then finding the plaintiff has 
decided to put on no evidence and 
proceed to file his civil action. 

6. Provide for attorneys’ fees 
for the respondent in mediation, as 
now is available in circuit court if no 
justiciable issue of law or fact is 
presented. Costs upon voluntary 
dismissal under Fla.R.Civ.P. 
1.420(a) should also be payable as a 
condition precedent to instituting a 
civil action or refiling a medical 
mediation claim. 
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7. Not require mediation prior 
to a contribution suit,5? an 
unnecessary burden and an 
inopposite requirement inasmuch 
as the mediation panel does not 
require findings of proportionate 
liability.*? 

8. Adopt the summary 
judgment rule in mediation in order 
to determine those issues*4 which 
may induce early settlement in 
order to have early disposal of the 
claim and thus eliminating further 
expenses and costs. 

9. Allow interlocutory appeals 
on subject matter jurisdiction in 
mediation with an automatic 
extension of the time in mediation 
pending the appeal. 

10. Clarify that indemnity claims 
by and against health care 
providers are not subject to medical 
mediation as a condition precedent 
to filing an indemnity action in a 
civil suit.5> Further, eliminate 
medical mediation from a 
contribution case among health 
care providers inasmuch as these 
issues usually involve coverage and 
indemnity, and should be tried 
before a single circuit court to 
promote efficiency and lack of 
multiplicity. 

1l. Provide for alternate or 
substitute referees to continue the 
subject matter jurisdiction in case of 
the assigned referee’s unavailability 
due to absence from the 
jurisdiction. 

12. Provide for notice to the 
medical mediation clerk of the 
filing of extraordinary writs or the 
filing of civil actions so that 
accurate figures can be kept by all 
circuits on the Medical Mediation 
Liability Act and its effectiveness.*® 


13. Provide for costs in 
mediation decisions in order to 
eliminate panel members from 
having to file motions to obtain the 
$110 per diem. 

14. Clarify for the mediation 
clerk that the specialty designated 
in the claim and answer are for the 
purpose of designating the desired 
“specialty of the physician member 
of the panel,” and not that of the 
respondent. Some clerks of court 
have reported confusion and delay 
in this regard. 


Conclusion 

As Chief Justice England, in 
Carter v. Sparkman, Fla. 1976, 335 
So.2d 802, stated at 807: 


... [have no problem in concluding that the 
legislature quite reasonably approached the 
public health crisis in Florida by seeking to 
remove from the court system of the state 
those medical malpractice cases which are 
patently frivolous or clearly meritorious, and 
those which are subject to settlement after 
the parties have been brought together with 
a disinterested mediator. In fact, it is likely 
that the legislature will more frequently 
attempt to accommodate the resolution of 
individual disputes without the use of the 
judiciary in areas where other forums or 
procedures can readily provide an adequate 
adjustment dispute. . . 

and Justice Roberts stated at 335 So. 
2d 802, 806 in commenting upon the 
Medical Liability Mediation Act 
aims: 

. .. The statutes here involve matters related 
directly to public health and obviously have, 
for their purpose, an effort to have the 
parties mediate claims for malpractice 
thereby reducing the cost of medical 
malpractice insurance, and_ ultimately 
medical expenses .. . . 

The statistical analysis bears out 
that the Medical Mediation 
Liability Act is working to weed out 
nonmeritorious claims, to have 
more timely setlement (earlier) of 
meritorious claims, is accom- 
plishing an overall reduction of 
costs and expenses to the health 
care provider, and is also allowing 
physicians to keep practicing, not 
curtailing their practice, or retiring, 
or going without liability insurance 
to protect the public. 

Mediation panels were intended 
to weed out some of the 80 to 90 
percent of nonmeritorious claims 
and prompt a speedy, efficient 
settlement of the remaining cases. 
This legislative goal on disputed 
claims can only be accomplished by 
requiring the panel to reach a 
conclusion as to whether or not a 
physician is actually negligent. The 
procedural aspects of the legislation 
in the Florida Rules of Medical 
Mediation Procedure need to be 
revised to further accomplish this 
legislative goal. Meritorious claims 
are no problem inasmuch as they 
are disposed of early and before 
mediation panels are convened, 
once the discovery is obtained and 
the case evaluated. 

It is the multitude of the 
nonmeritorious claims in civil 
actions that produced the 
professional liability insurance 
crisis in 1975. The statistics reveal 
that many cases are settled prior to 
mediation, or are dropped because 
they are realized by the claimant to 
be nonmeritorious. For one health 
care provider fund, only 40 percent 
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of the cases which are heard in 
mediation are later filed in circuit 
court. 

Many states have independently 
established mediation panels,>” and 
have tried to solve this problem 
through the use of mediation. 
Congress has shown an interest in 
the mediation panels and _ is 
apparently taking under advise- 
ment the creation of minimum 
standards of mediation panels for 
each state. There is every indication 
that the crisis is not over, but has 
abated, and there must be 
continued use and refinement of the 
medical mediation process through 
the Act and the Florida Rules of 
Mediation Procedures and_ their 
continued reforms, in order to carry 
out the legislative purposes. ce 


John R. Thornton, 
Miami, received his 
A.B., magna cum 
laude, from the Uni- 
versity of Notre 
Dame in 1950 and 
J.D. in 1969 from 
that same university. 
He has written for 
Insurance Counsel 
Journal, The Forum, 
Notre Dame Law- 
yer, and the Defense 
Research Institute. 

Thornton is a former member of the seven 
man ad hoc National Medical Malpractice 
Committee and Federation of Insurance 
Counsel: Medical Malpractice Committee. 
He has also served on the American Bar 
Association’s Practice and Procedure 
Committee, and Health Insurance Law 
Committee of which he was chairman. 


' Stat. $768.44 et seq. 

2 Carter v. Sparkman, 335 So.2d 802 (Fla. 
1976) declared the Act within the parameters 
of constitutional tolerance. In Herrera v. 
Doctors’ Hospital, 367 So.2d 204 (Fla. 1978) 
the Act was well briefed by many amicus 
curiae on its procedural constitutionality. 
The unconstitutionality of the Act was 
argued strenuously by the plaintiffs’ bar 
although the Supreme Court chose not to 
declare it so, reaffirming the lower court 
opinions on the merits: Herrera v. Doctors’ 
Hospital, 360 So.2d 1092 and 367 So.2d 204 
(Fla. 3rd D.C.A. 1977). 

3 The long tail estimated average 15 years 
of exposure by an insurer in an “occurrence 
policy” after the policy period has expired. 
Losses quoted in the years 1966-68 were $10 
million at the end of 1975 to $54 million; for 
occurrence years 1969, 1970 and 1971, which 
were fourteen million dollars, at the end of 
1971, were seventy-two million dollars three 
years later. Obviously, a “claims made” 
policy can be underwritten at a lesser 
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premium than an “occurrence policy” and 
the premium adjusted up or down 
depending on the severity and frequency of 
claims. 

4 Wood v. Holy Cross Hospital, 591 F.2d 
1164 (5th Cir. 1979) arising out of the 
Southern District of Florida. This doctrine 
has also been applied to an admiralty suit 
wherein the trial court required medical 
mediation prior thereto in both the original 
claim by the injured party against the 
physician (shore-based but connected to the 
ship) and also as a condition precedent to a 
cross-claim for contribution by the ship 
against the shore-based physician wherein 
there was a shipboard slip and fall, and 
subsequent treatment by a shore-based 
physician employed by the ship: Cox v. 
Fischer, U.S.D.C., 1979 Ala. Case No. 78-L- 
0003-S. Erie R.R. Co. v. Tompkins, 304 U.S. 
64 (1938) stands tor the proposition that a 
federal court, exercising jurisdiction by 
reason of the diversity of the parties, applies 
the substantive of law of the forum. 
Guarantee Trust Co. v. York 326 U.S. 99, 
(1946) expanded Erie and the “outcome 
determinative” test should aid in 
distinguishing substantive and procedural 
law. Substantive rules are those that 
determine the outcome of the litigation and 
encompass questions of limitation and other 
rules that appear at first glance to be 
procedural. Later, Hanna v. Plummer, 380 
U.S. 460 (1965) directed federal courts to 
look at the policy considerations underlying 
the decision in Erie, forceful considerations 
being that the character of the litigation 
should not differ materially because suit was 
brought in federal court, and that, the Erie 
Doctrine arose because of the widespread 
forum shopping created by a prior case. 

5 Fira. Stat. §768.54 et seq. Recently, 
the Florida Insurance Commissioner 
allowed the Florida Patient’s Compensation 
Fund to increase its fees statewide by 47.2 
percent and to reduce the rate slightly. The 
Patient’s Compensation Fund and the JUA 
writes an “occurrence” policy creating along 
tail loss development exposure. For regular 
commercial insurers during 1974-75, Best’s 
Review 1978 reported that stock and mutual 
company rate reduction was 11 percent due 
to the fact that reciprocals and doctor- 
owned companies were not in the figure. 
The 1978 results showed, for combined stock 
and mutual companies, a loss and expense 
rate of 100.2 percent. 

6 Hewitt v. Caffee, 368 So.2d 1342 (Fla. 3d 
D.C.A. 1979). Mediation was further, in 
retrospect, a waste of time and effort for the 
parties, the mediation clerk and “the 
panelists. The judicial referee’s five-minute 
“start-up” or “commencement hearing” 
within the six-month period, was held to be 
insufficient, and subject matter jurisdiction 
was lost. The mediation statute has been 
strictly construed against the physician and 
in favor of freedom of access to the courts by 
the claimants although the physician has 
been declared to have a property right to 
have mediation insisted upon: State ex rel 
Mercy Hospital v. Vann, 342 So.2d 1073 (Fla. 
3d D.C.A. 1977). 

7 A most cooperative court also has voiced 
complaints! Quoting from the Honorable 
Gene Williams, Circuit Judge, Eleventh 
Judicial Circuit, in an order dated 
September 5, 1979, in part 

“Within the initial 120-day period, the time 
for hearing was extened to six months. The 
court set hearing for May 3, 1979, well before 


the six months expiration. On February 1, 
1979, the clerk sent notice to the parties for 
selection of final panel on March 1, 1979. 

“Extensive discovery was taken during the 
whole life of the proceedings, including 
hours long video depositions. 

“As the next six-month marker approached, 
the matter was nowhere near being ready. 
Defendants appeared anxious for mediation 
to proceed even to the extent of waiving 
some of the procedural details of selection of 
a panel, but claimant insisted on strict 
compliance, at ‘east for a time, of such 
provisions as return of questionnaires by 
prospective panel members and_ the 
subsequent 10-day period for decision as to 
challenges. 

“As has occurred consistently lately in 
mediation matters, prospective panel 
members, particularly doctors, caused 
lengthy delays in selecting a panel, by 
neglecting or refusing to return the 
questionnaires sent to them by the clerk, and 
by refusing to serve, for various reasons, or 
for no reason at all. 

“Finally, only days from the six-month 
deadline for commencement of the hearing, 
all parties cooperated to the end that the 
extraordinary methods a panel was selected 
so that the hearing could commence on the 
last or next to last possible day, although 
apparently all parties knew that the hearing 
could not possibly be completed before the 
six-month period. The referee had to set the 
hearing at a time already set for trials of other 
cases, thus imposing on other parties, 
witnesses and attorneys. 

“The hearing commenced on the last day 
possible and was heard for one day and had 
to be recessed to another time past the six- 
month period but within the 10-month 
period. 

“At the hearing on claimant’s motion to 
determine hearing date, it was indicated to 
the referee that the 10-month termination 
date was October 9, 10 and 11, 1979, again at 
a time already set for trials of other cases. 

“The undersigned judicial referee had 
months before made plans for a September 
Ist vacation, including a trip tour 
commencing September 7th and ending 
September 22nd which could not be 
canceled later than 30 days before 
September 7th without considerable 
monetary penalty. 

“When it was discovered that the October 
hearing date was erroneous and _ that 
jurisdiction would end September 21, 1979, 
the referee offered to delay his vacation until 
actual tour take-off date of September 7th, 
and to devote September 4th, 5th and 6th to 
conclusion of the mediation hearing. 

“On September 4th at 9:30 a.m. the panel 
and respective attorneys gathered to 
commence the hearing, at which time the 
aforementioned motion to continue was 
made on behalf of Defendant Dr. 
Manheimer. The referee has never as a judge 
forced any defendant to trial or hearing 
when not able to defend himself, and 
indicated that fact to the attorneys. One 
defendant then suggested that the parties 
stipulate to substitution of a new referee by 
the chief judge and a reading by the new 
referee of the transcript of the first hearing 
and to complete hearing before loss of 
jurisdiction on September 21, 1979. This 
referee has found as follows: 


“1. That claimant has been 
irrevocably deprived of a right to a fair 
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hearing. Because the continuance was 
granted over his objection he should still be 
entitled to a trial of his claim by a jury 
(provided he has a cause of action). 

“2. That by providing for arbitrary time 
limits from completion of mediation 
procedures and for priority consideration of 
medical mediation over all other civil cases, 
the legislature attempts to force the courts to 
set medical mediation for hearing at times 
which would necessitate the court's 
canceling previously set hearings and trials 
of all other civil cases to the detriment and 
discrimination to other parties, witnesses 
and attorneys in such other cases, which may 
be unconstitutional as to such other persons 
and is almost certainly an unconstitutional 
interference with the judicial branch by the 
legislature.” 

8 Late filing of an answer loses subject 
matter jurisdiction—Latorra v. Patrick, 359 
So.2d 463 (Fla. App. 1977); not selecting a 
panel in time for a hearing to commence may 
lose subject matter jurisdiction — Fa. Start. 
§768.44(3) & (4) and R. P. 20.190; 
no extension timely obtained beyond the 120 
days after filing loses subject matter 
jurisdiction — Mercy Hospital v. Badia, 348 
So.2d 634 (Fla. 3d D.C.A.); yet if the order 
granting the extension within the 120 days 
for the six-month period was heard and 
granted, but not signed before the 120 days, 
jurisdiction is not terminated—State ex rel 
Wilson v. Smith, 369 So.2d 658 (Fla. Ist 
D.C.A. 1979). 

A referee _ sitting alone at _ the 
commencement of a final hearing loses 
subject matter jurisdiction of the parties on 
separate grounds of not having the three 
panelists there, as well as having a 
commencement hearing which prevents the 
plaintiff from putting on this case, or merely 
introducing hospital records — Diggett v. 
Conkling, 368 So.2d 74 (Fla. 4th D.C.A. 
1979), Hirsch v. Kleinman, M.D., 1979 FLW 
1098 (Fla. 4th D.C.A. 1979) and Wright v. 
Ratsiner, M.D. 1979 FLW 1232, (Fla. 2d 
D.C.A. 1979); filing a petition for certiorari 
does not automatically stay the running of 
the mediation time—Thomas v. Melvin, 
1979 FLW 792 (Fla. Ist D.C.A. 1979); not 
having an order timely signed, extending the 
jurisdiction from six to 10 months and not 
having a commencement hearing within the 
six months terminates subject matter 
jurisdiction—Ballard v. Curatolo, 363 So.2d 
864 (Fla. App. 1978); not having a final 
hearing concluded within 30 days thereafter 
terminates subject matter jurisdiction—FLa. 
Stat. §768.44(7) and Fa. R. Men. P. 20.200; 
the 120-day termination presumes service on 
a properly named defendant—Doyle v. 
Shands, 369 So.2d 1020 (Fla. Ist D.C.A. 
1979). 

Each hearing (commencement of final 
hearing within the six months after filing and 
the final hearing within 10 months after 
filing) shall be before a three-member panel 
—Grossman v. Duncan, 1979 FLW 532 
(Fla. Ist D.C.A. 1979); a medical me- 
diation claim which incorrectly named 
the defendant tolls the statute of 
limitations—Garcia v. Dade County Public 


Trust, 1979 FLW 612 (Fla. 3d D.C.A. 1979); 
and such claim improperly naming a 
defendant with proper service on an 
improperly named defendant puts the 
mediation “in limbo” without valid 
termination since the properly named 
defendant was never named—Doyle v. 
Shands, 1979 FLW 733 (Fla. Ist D.C.A. 
1979); thus, mediation termination due to no 
service on a defendant apparently can be 
refiled without any rule or statute on case 
law prohibition—cf. Richards v. Faulk, 345 
So.2d 402 (Fla. App. 1977) allowing a stay of 
the civil action pending proceedings in 
mediation. 

Hearing by the hearing panel must be 
concluded within 10 months—Fta. Stat. 
§768.44(7); a hearing on the merits not 
concluded within 10 months loses subject 
matter jurisdiction—Febles v. Abercrombie, 
358 So.2d 568 (Fla. 2d D.C.A. 1978) and 
Love v. Jacobson, 358 So.2d 1179 (Fla. 3d 
D.C.A. 1978); also substantiating the legality 
of an appellate court giving a stay of the 
running of the 10 months in mediation 
pending a prohibition and rule nisi decision 
is Love v. Jacobson, 343 So.2d 1328, cert. 
den. 352 So.2d 172. 

®The Third District Court of Appeal 
recognized this day-to-day practical 
problem and denied certiorari challenging 
the commencement without the full panel 
present, inferring that it was not subject 
matter jurisdiction, in Kelley v. Rubin, No. 
78-1046 (Fla. 3d D.C.A. 1978); see also, 
Morgan v. Mallan, No. 78-2601 (Fla. 
4th D.C.A. 1978) and Higgs v. Edwards, 
No. 78-2254 (Fla. 3d D.C.A. 1978). The 
Third District went along with the other 
district courts of appeal in subsequently 
holding the three-member panel must be 
present for the commencement hearing, in 
Hewitt v. Caffee, 368 So.2d 1342 (Fla. 3d 
D.C.A 1979) (on certiorari to the Supreme 
Court). This case also laid out the insuf- 
ficiency of evidence presented at a 
commencement hearing and the prevention 
by the defendant of giving the plaintiff the 
opportunity to present evidence at a 
commencement hearing. Hopefully, the 
Supreme Court on review will see the 
practical problems of having a commence- 
ment hearing in a busy circuit and hold that 
such hearings did not lose subject matter 
jurisdiction, in that many cases were so 
commenced in Dade County. 

10 Mellor v. Arakqui, 359 So.2d 36 (Fla. 4th 
D.C.A. 1978). 

'l State ex rel Mercy Hospital v. Vann, 342 
So.2d 1973 (Fla. 3d D.C.A. 1977). 

'2 Cacares & Granda v. Siegendorf, 1979 
FLW 40 (Fla. 3d D.C.A. 1979). 

13. Stanton v. Community Hospital, 359 
So.2d 37 (Fla. 4th D.C.A. 1978); Blouin v. 
Ferguson, 1979 FLW 584, (Fla. 3d D.C.A. 
1979); Hirsch v. Kleinman, M.D., 1979 FLW 
1098 (Fla. 4th D.C.A. 1979). 

14 Hubacker v. Landry, 360 So.2d 42 (Fla. 
3d D.C.A. 1978); Simons v. Faust, 358 So.2d 
1358 (Fla. 1978); Ans v. Pagnotti, 362 So.2d 
459 (Fla. 4th D.C.A. 1979). 

15 Finnk v. Tanner, 366 So.2d 524 (Fla. 3d 
D.C.A. 1979). 

16 State ex rel Mercy Hospital v. Vann, 342 
So.2d 1973 (Fla. 3d D.C.A. 1979). 

17 Cohen v. The Hon. William Clayton, No. 
79-626 (Fla. 4th D.C.A. 1979). 

18 Patterson v. Whitehead, 360 So.2d 1136 
(Fla. lst D.C.A. 1978). 

19 Graney v. Rippey, 349 So.2d 845 (Fla. 
1977). 


20 State ex rel Mercy Hospital v. Vann, 342 
So.2d 1973 (Fla. 3d D.C.A. 1977); State ex rel 
Love v. Jacobson, 343 So.2d 1328 (Fla. App. 
1977); Limond v. Llano, 349 So.2d 214 (Fla. 
App. 1977); State ex rel MacGuirk v. Cowart, 
344 So.2d 624 (Fla. App. 1977). 

21 Thomas v. Melvin, 1979 FLW 792 (Fla. 
Ist D.C.A. 1979). 

22 Kuba v. Parkway General Hospital, 1979 
FLW 974 (Fla. 3d D.C.A. 1979). 

23 Jackson v. Biscayne Medical Center, 347 
So.2d 721 (Fla. App. 1977). 

24 Woods v. Holy Cross Hospital, 591 F 2d 
1164 (5th Cir. 1979). 

25 Cox v. Fischer, No. 78-L-0003-S (Ala. 
U.S.D.C. 1979). 

26 Walt Disney World Company v. 
Memorial Hospital, No. 781343 (Fla. 4th 
D.C.A. filed October 25, 1978); Davis v. 
Acton, 1979 FLW 1292 (Fla. 3d D.C.A. 1979). 

27 Fia. Stat. §768.44. 

28 Jackson v. Biscayne Medical Center, 347 
So.2d 721 (Fla. App. 1977). 

29 St. Vincent’s Medical Center v. Oakley, 
1979 FLW 990 (Fla. Ist D.C.A. 1979). 

30 Young v. Bramblett, 369 So.2d 652 (Fla. 
Ist D.C.A. 1979) (ex-dentists). 

31 Fra. Stat. §768.44 (1)(b); R. MEp. P. 
20.090(a). 

32 cf. Conrad v. Mora, 362 So.2d 728 (Fla. 
2d D.C.A. 1978); Largen & Clontz v. 
Greenfield, 363 So.2d 573 (Fla. App. 1978). 

33 State Board of Regents v. Forsyth, 1979 
FLW 800 (Fla. Ist D.C.A. 1979). 

34 371 So.2d 495 (Fla. App. 1979). 

35 In re: Florida Rules of Civil Procedure, 
348 So.2d 25. 

36 316 So.2d 38. 

37 348 So.2d 547. 

38 Fia. Stat. §768.44, et seq. 

39 348 So.2d 547. 

40 Fia. Stat. §768.45 (1). 

41 Stat. §768.45(4). 

42 Stat. $768.46. 


3 Christiani v. Popvitch, 363 So.2d (Fla. Ist 
D.C.A. 1978). Zuckerman & Vernon 
Corporation v. Mothchkavitz, 370 So.2d 
1170 (Fla. 4th D.C.A. 1979). 

44 Stat. §768.47. 

45 Herrera v. Doctors’ Hospital, 367 So.2d 
204 (Fla. 1978). 

46 Stat. $768.47. 

47 Stat. $768.48. 

48 Fra. Stat. §768.49. 

49 Stat. §768.50. 

50 Stat. §768.51. 

5! MacBaine v. Bowling, 1979 FLW 1257 
(Fla. 3d D.C.A. 1979). 

52 Fra. Stat. §768.31. 


53 i.e. merely needs to prove a better chance 
for survival, Dawson v. Weens, 352 So.2d 
1200 (Fla. 4th D.C.A. 1977); Hernandez v. 
Clinica Pasteur, Inc., 293 So.2d 747 (Fla. 
3d D.C.A. 1974); Shwab v. Tolley, 345 So.2d 
747 (Fla. 4th D.C.A. 1977). 


54 i.e. res ipsa loquitur applicability, 
statute of limitations, sufficiency of evidence 
to require a panel to convene to hear the 
case. 


55 Fa. Stat. §768.31 eliminates indemnity. 
56 As was seen earlier, the clerks of court in 
medical mediation had no directive to keep 
any statistics, and the various figures 
presented to this writer are only as accurate 


as the accumulations presented by those 
various clerk’s offices. 


57 As can be seen by the states cited in 
Woods v. Holy Cross Hospital, 591 F.2d 1164 
(5th Cir. 1979). 
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a Selection of distinguished quotations 
for attorneys, judges and their friends 


PEN AND PARCHMENT GALLERY offers only stylishly-printed, elegantly-framed 
quotations for office or home. Printed on heavy deluxe Parchtone, double-matted and framed in 
gold- or silver-toned metal or natural oak, these distinguished quotations reflect the excellence 
and special values of the law. Each quotation includes complete citation or attribution. As a 
special service for an additional fee, we will custom design and print any quotation of your 


choosing from the public record. 


*(A) Power may be justly compared to a great 
river. While kept within its due bounds it is both 
beautiful and useful; but when it overflows its 
banks it is then too impetuous to be stemmed and 
bears down all before it and brings destruction 
and desolation wherever it comes. Andrew Hamilton, 
defense attorney in the trial of John Peter Zenger, New York (1735) 


(B) The law, in its majestic equality, forbids the 
rich as well as the poor to sleep under bridges, to 
beg in the streets, and to steal bread. Le Lys Rouge (1894) 


(C) The thin disguise of “equal” accommodations 
for passengers in railroad coaches will not mislead 
any one, nor atone for the wrong this day done. 
Plessy v. Ferguson, 163 U.S. 537, 562 (1896) (Harlan, J., dissenting) 

(D) Deceive not thy physician, confessor nor 
lawyer. Jacula Prudentum (1651) 

(E) A lawyer without history or literature is a 
mechanic, a mere working mason. . . Sir Walter Scott, 
Guy Mannering (1815) 


(F) The power to tax is not the power to destroy 
while this Court sits. Panhandle Oil Co. v. Mississippi ex rel Knox, 
277 U.S. 218, 223 (1928) (Holmes, J., dissenting) 


(G) The life of the law has not been logic: it has 


been experience. Oliver Wendell Holmes, Jr.—The Common Law 
(1891) 

(H) It is emphatically the province and duty of the 
judicial department to say what the law is. Marbury v. 
Madison, 1 Cranch 137, 177 (1803) 

*(1) The First Amendment 

*(J) The Fourth Amendment 

(K) The Seventh Amendment 


Other Suggestions: 
(L) Seest thou a man diligent in his business? He 
shall stand before kings. The Bible: Proverbs 22:29 
(M) The anchor heaves /the ship swings free/the 
sails swell full/To sea, to sea! Thomas Lovell Beddoes, Sailor's 
Son 
(N). Life is short, the art long, timing is exact, 
experience treacherous, judgment difficult. 
Hippocrates, Aphorisms 
(O) Insanity is often the logic of an accurate mind 
overtaxed. Oliver Wendell Holmes, The Autocrat of the Breakfast Table 
(1858) 


(P) Custom quote of your choice. Type precisely 
on separate sheet. 
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The Freedom of Information Act: An 


Important Discovery Aid in Labor Law Cases 


By Joseph Z. Fleming 


Calvin Coolidge once said, “If 
you don't say anything they can’t 
quote you.” While Coolidge was 
noted for his brevity,! Henry 
Kissinger, among others, probably 
regrets his failure to follow the 
wisdom of the Coolidge “doctrine.” 
The United States Supreme Court 
in April 1979 granted certiorari? to 
determine whether eight years of 
verbatim telephone transcripts of 
Kissinger’s official conversations as 
Director of the National Security 
Council and, later, as Secretary of 
State are “private property” (as 
Kissinger asserts), or public 
property controlled by the 
Freedom of Information Act 
(“FOIA”).3 

It might appear that the FOIA 
would be used mainly by the 
media, to obtain such governmental 
information as eight years’ worth of 
Henry Kissinger’s verbatim 
telephone conversations. This has 
not been the case. The majority of 
FOIA requests have been 
submitted by “businesses engaged 
in some form of_ industrial 
espionage rather than any 
individuals, public interest groups 
or media reporters.”4 

There is 2vidence, however, that 
a number of labor lawyers have 
recognized the value of the FOIA as 
a discovery tool. The Legal Times 
of Washington, which periodically 
lists FOIA requests, confirms that 
labor lawyers frequently number 
among those filing FOIA requests 
and appeals.® 

The FOIA establishes the 
statutory policy that “any person 
can have access to identifiable 
agency records without stating a 
reason for seeking the infor- 
mation.”® Nine categories of 
records may be withheld from 
disclosure pursuant specific 
exemptions.’ Nevertheless, the 
FOIA is based upon the 
“presumption that the government 
and the information of government 
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belong to the people.”’ As a result, 
the Committee on Government 
Operations of the House on 
November 2, 1977, went so far as to 
adopt a report entitled A Citizen’s 
Guide on How to Use the Freedom 
of Information Act and the Privacy 
Act in Requesting Government 
Documents.’ (“Citizen's Guide to 
the FOIA”). This is an important 
tool for utilization of the FOIA. It 
not only contains comprehensive 
information on_ the legislative 
background and the exemptions, 
but includes forms for FOIA 
requests and appeals from a denial 
of such requests. Since a 
presumption of correctness could 
attach to the Congressional 
Citizen's Guide to the FOIA, the 
“Sample Request Letter”! and the 
“Sample Appeal Letter”! are of 
value (and are reproduced in 
footnotes 10 and 11). 

Federal agencies are required to 
respond to all requests for 
information within 10 working days 
(excluding Saturdays, Sundays and 
holidays).'2 Agencies are required 
to advise the questioning party if 
they run into difficulty in meeting 
the 10-day requirement and, thus, 
inform the requester in writing that 
an extension, not to exceed 10 more 
working days, will be required.'’ 
An agency must provide the 
grounds for denial of any request 
and provide names and addresses 
of those responsible for denying the 
request.!4 

If an FOIA request for 
information is denied, then a letter 
of appeal can be sent to the person 
or office specified in the agency 
reply.'5 If an agency in its denial 
reply does not provide the name of 
the party to whom an appeal should 
be sent, the appeal should be filed 
with the head of the agency.!® The 
agency is then required to respond 
to the appeal within 20 working 
days after receiving it (although if 
an initial request was answered 
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within the 10-day time period an 
extension of 10 additional working 
days may be granted).!7 

The FOIA response limits have 
been held not to be “mandatory” 
but, rather, “directory.”"* If an 
agency can show that it is deluged 
with requests in excess of what 
Congress anticipated, or its 
resources are inadequate to deal 
with the volume and that due 
diligence is being exercised in 
processing the requests, extensions 
will be permitted.!® 

If an appeal is rejected, a suit can 
be filed in the United States District 
Court in the district: (1) where the 
requester lives or does business; (2) 
where the agency records are kept; 
or, (3) in the United States District 
Court for the District of 
Columbia.”° The Citizen’s Guide to 
the FOIA notes that the burden of 
proof is on the government to 
justify withholding any information 
denied and, specifically, states: 


Under a directive issued by the Attorney 
General in May of 1977, the burden is on the 
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Federal agencies to convince the Justice 
Department that they will win FOIA suits 
before the Department will take their cases. 
As a plaintiff under the FOIA, you go into 
court with the presumption that right is on 
your side: the burden of proof is on the 
Government to justify withholding 
information. Whenever there is a doubt as to 
which side is right, the courts are supposed to 
rule in favor of disclosure. Moreover, 
pursuant to the 1974 amendments to the 
act,judges are authorized to examine the 
contents of contested documents to 
determine whether all or any part of them 
can be withheld. The law requires that 
“reasonably segregable portions” of the 
exempt records be released: this means non- 
exempt portions that are intelligible. 


The courts are supposed to expedite FOIA 
cases and, whenever possible, consider them 
ahead of other matters. The act also 
specifies that court costs and attorneys fees 
be awarded if the plaintiff has “substantially 
prevailed.”2! 


The foregoing leaves little doubt 
that the intent of Congress, and its 
oversight committee, was to 
encourage use of the FOIA to 
provide a simple means of 
obtaining information.” 

Despite desired “simplicity” (and 
major statutory amendments to 
further improve the FOIA 
procedures), it has been correctly 
stated that “obtaining information 
and records from federal agencies 
is still a byzantine and lengthy 
procedure with no guarantee of 
success.”23 

The FOIA is not a simplified 
disclosure procedure; first, because 
of the FOIA exemptions, and, 
second, because submitters of 
information who seek to prohibit its 
disclosure can file reverse FOIA 
lawsuits. An analysis of these 
obstacles to obtain FOIA 
information (emphasizing labor 
law) is set forth below. 


FOIA Exemptions—The Agency’s 
Basis for Refusal To Disclose 


The nine FOIA exemptions are in 
5 U.S.C. §552(b). They are usually 
referred to as exemptions (b)(1), 
(b) (2) ete., in accordance with their 
designations under the FOIA, and, 
they are: 

1. The national defense and 
foreign policy exemptions— 
Exemption (b)(1). This usually 
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involves classified top secret 
documents which may, or may not, 
be involved in labor matters. As an 
illustration, the filing of an 
affirmative action plan showing 
classifications of jobs and personnel 
in an affirmative action program 
may be classified where it relates to 
a top secret federal contract. 

2. The internal personnel rules 
and practices of an agency— 
Exemption (b)(2). This limitation is 
intended to be limited to agency 
rules such as those which relate to 
employees’ parking facilities or 
management of cafeterias.24 Where 
an individual sought to obtain case 
summaries of Air Force disciplinary 
proceedings against cadets, the 
United States Supreme Court 


rejected reliance on this exemption. 


It held the information should be 
released since it did not relate 
“solely to the internal personnel 
rules and practices of the 
academy.”?5 

3. Information exempt under 
other laws is exempted from 
disclosure, provided the statute 
prohibiting such disclosure requires 
that the matter be withheld from 
the public in such a manner as to 
leave no discretion on the issue or, 
in the alternative, establishes a 
particular criteria for withholding, 
or refers to a particular type of 
matter to be withheld—Exemption 
(b)(3). This exemption, while 
appearing complicated, is the result 
of a 1976 amendment to require a 
specific prohibition against 
disclosure and criteria in order to 
overrule a United States Supreme 
Court decision that had given 
agencies too much discretion.”® 

4. Confidential business 
information is exempt—Exemption 
(b)(4). This protects from 
disclosure “trade secrets and 
commercial or financial infor- 
mation obtained from a person and 
privileged and confidential.” The 
best example of this exemption, and 
the most important in connection 
with the recent labor law decision in 
Chrysler Corporation v. Brown, 
99 S. Ct. 1705; 76 Daily Labor 
Report (BNA) pages X-1 to X-1l 
(April 18, 1979), is discussed below 
in connection with reverse FOIA 
lawsuits. 

5. Internal communications are 
privileged where they would not be 
available by law to a party other 
than an agency in litigation with the 
agency—Exemption (b)(5). This is 


a provision often cited by agencies 
seeking to avoid disclosure.%” 

6. Protection of personal 
privacy is an enumerated 
exemption to cover “personnel and 
medical files and similar files, the 
disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy”’— 
Exemption (b)(6). This also is an 
important exemption in connection 
with labor law cases; it is raised 
regarding the privacy right of 
employees’ files and is important in 
connection with the reverse FOIA 
suits. 

7. Investigatory files are 
exempt from disclosure where they 
are “compiled for law enforcement 
purposes” but only to the extent 
that: 


The production of such records would (A) 
interfere with enforcement proceedings, (B) 
deprive a person of a right to a fair trial or an 
impartial adjudication, (C) constitute an 
unwarranted invasion of personal privacy, 
(D) disclose the identity of a confidential 
source and, in the case of a record compiled 
by a criminal law authority in the course of a 
criminal investigation or by an agency 
conducting a lawful national security 
intelligence investigation, confidential 
information furnished only by the 
confidential source, (E) disclose investi- 
gative techniques and procedures, or (F) 
endanger the life or physical safety of law 
enforcement personnel. 

This investigatory exemption — 
Exemption (b)(7) — is a result of 
1974 amendments. The six specific 
subdivisions amended a previous 
general provision which enabled an 
agency to withhold any information 
which would be labeled “investi- 
gatory in nature.”%8 

8. Information concerning 
financial institutions is exempt 
where it relates to matters 
“contained in or related to 
examination, operating, or 
condition reports prepared by, on 
behalf of or for the use of, 
an agency responsible for the 
regulation or supervision of 
financial institutions.’ This 
exemption—Exemption (b)(8)—is 
intended to protect investigatory 
reports such as those of the Federal 
Reserve Board concerning federal 
banks, documents prepared by the 
SEC regarding the New York Stock 
Exchange and similar informa- 
tion.?9 

9. Information concerning 
wells—Exemption (b)(9). This was 
an attempt to ensure that geological 
and geophysical information would 
be protected if it were not 
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otherwise covered by the FOIA 
trade secret provision.*° 

The foregoing exemptions 
provide agencies with a basis for 
refusing disclosure. None _ is 
specifically limited to labor law (or 
civil rights) cases; all could be 
applicable depending on the facts 
involved in a_ specific case. 
Agencies can use the denial of an 
initial request to test the seriousness 
of a requester. The appeal process 
further assists by allowing an 
agency to obtain procedural delay 
and additional deadlines which 
must be met by a requester. 

Nevertheless, notwithstanding 
these exemptions (and the minor 
procedural barrier), the following 
advantages have already accrued to 
the labor law practitioners as a 
result of the FOIA: 

1. Agency manuals can now be 
obtained from agencies, or the 
Superintendent of Documents, for 
information previously unavail- 
able. Since many agencies stress the 
need for consistency, their manuals 
show specific procedures followed 
and document authorities relied 
upon by the agencies. As a result 
practitioners obtain a great 
advantage by access to heretofore 
undisclosed interpretations of 
specific agency rules.*! 

2. In representation cases there 
have been certain opportunities 
(although still very limited) for 
discovery previously unavailable. 
The National Mediation Board will 
provide information as to the form 
of authorization cards which was 
submitted by unions in support of 
jurisdiction and a desired class or 
craft of employees that might be 
eligible to vote.*2 The National 
Lavor Relations Board has been 
ordered to provide similar 
information in connection with 
representation proceedings, but 
continues to resist such requests 
whenever possible.** 

It appears that in adversary 
proceedings FOIA requests have 
not met with great success. As an 
example, an attempt to obtain 
FOIA disclosure of witness 
statements in unfair labor practice 
cases was denied by the United 
States Supreme Court decision in 
NLBB v. Robbins Tire and Rubber 
Company.*4 

Significant benefits have 
generally involved disclosure of 
agency manuals and memoranda. 
Refusal of federal agencies to 
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provide discovery in connection 
with representation matters and 
charges of illegal activity have lead 
commentators to conclude that 
FOIA cases will continue as a 
discovery device to help defend 
against agency prosecutions.* 


Reverse FOIA Lawsuits—Forcing 
the Agency Not To Disclose 


A reverse FOIA lawsuit arises 
when submitters of information sue 
to prevent agencies from releasing 
it under the FOIA. The FOIA does 
not specifically authorize such 
lawsuits, but they have developed 
in response to a need to allow 
submitters to argue for protection 
of information they provided the 
government.*6 

Courts found jurisdiction for 
reverse FOIA lawsuits under 
several different laws but, 
according to the congressional 
studies, in “. . . general, the Federal 
jurisdiction statute, 28 U.S.C. 1331, 
appears adequate” to provide 
jurisdiction.37 The House 
Committee on Government 
Operations concluded on July 20, 
1978 that: “A cause of action for a 
reverse FOIA lawsuit clearly arises 
under the Administrative 
Procedure Act. However, some 
submitters have successfully 
argued that a cause of action arises 
under the FOIA... .”8 

After some confusion due to 
conflicting judicial decisions, the 
United States Supreme Court on 
April 18, 1979, in Chrysler 
Corporation v. Brown, Secretary of 
Defense, et al., (“Chrysler 
Corporation’)* held that the FOIA 
is exclusively a disclosure statute 
and affords submitters seeking to 
prevent disclosure no private right 
of action to enjoin agency disclo- 
sure. Chrysler Corporation was 
initially described as a “pro- 
disclosure decision.”*° Most courts 
had concluded that the nine FOIA 
exemptions were “discretionary” 
or “permissive.”4!' As a_ result, 
although an agency might not be 
compelled to release exempt 
records, it had the discretion to do 
so if deemed disclosure to be 
desirable.*? 

Some courts, including the 
Fourth Circuit Court of Appeals, 
interpreted the exemptions as being 
“mandatory.” This view meant 
where an exemption applied, 
disclosure of exempt materials was 
prohibited.* 


The Supreme Court in Chrysler 
Corporation, determined that the 
“discretionary” approach was 
correct, concluding: 

We simply hold here that Congress did not 


design the FOIA exemptions to be 


mandatory bars to disclosure . . . . 
e e 


We therefore conclude that Congress did not 
limit an agency’s discretion to disclose 
information when it enacted the FOIA. It 
necessarily follows that the Act does not 
afford Chrysler [the submitter of 
information] any right to enjoin agency 
disclosure.“ 

Nevertheless, Chrysler Corpor- 
ation is not a “pro-disclosure” case. 
Justice Rehnquist’s decision, on 
close review, has been found to be 
“likely to bolster the position of 
corporate submitters who object to 
the disclosure of records they have 
filed with government agencies.”45 

Analysis of Chrysler Corporation 
confirms that although the Court 
ruled that the FOIA is a disclosure 
statute (and affords no private right 
of action to enjoin disclosure), the 
Court did not, in fact, authorize any 
disclosure: 

1. The decision was limited to 
holding that Congress did not 
design the FOIA exemptions to bea 
mandatory bar to disclosure; but, 
the Court did not conclude that an 
agency’s use of its discretion was 
not subject to review. Thus, a 
standard of review may still be the 
“abuse of discretion” standard 
provided for in §706(2)(A) of the 
Administrative Procedure Act. The 
government, in its brief in support 
of the agency decision to disclose in 
Chrysler Corporation, agreed with 
this conclusion.*® 

2. The limitation on the 
submitter’s ability in Chrysler 
Corporation to challenge the 
disclosure of information under the 
FOIA was mooted by the holding 
that under the Trade Secrets Act, 18 
U.S.C. §1905, there was an 
alternative remedy which could 
prohibit disclosure. The Trade 
Secrets Act prohibits any 
government agency, unless 
“authorized by law,’ from 
disclosing or divulging any 
information which: 


concerns or relates to the trade secrets, 
processes, operations, style of work, or 
apparatus, or to the identity, confidential 
statistical data, amount or source of any 
income, profits, losses or expenditures of any 
person, firm, partnership, corporation or 
association... . 47 


3. The United States Supreme 
Court refused to interpret the 
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“authorized by law” provision in 
the Trade Secrets Act to enable a 
party to argue that the FOIA 
constituted the law which 
authorized disclosure. The Court 
reasoned that in order to be 
“authorized by law” under §1905 of 
the Trade Secrets Act, an agency 
regulation authorizing disclosure of 
FOIA “exempt” documents had to 
be “substantive in nature;” it had to 
comply with the Administrative 
Procedure Act and the _ basic 
statutory grant of authority to an 
agency. 

4. The Court found that 
regulations of the agency involved, 
the Department of Labor, 
pertained to elimination of 
employment discrimination. They 
did not contemplate by statute, or 
executive order, regulations which 
would authorize disclosure of such 
information as was received by the 
public. 

5. The Court, having held that 
§1905 of the Trade Secrets Act was 
controlling, found that the 
submitter seeking to prevent 
disclosure had a right to review as 
an aggrieved party under the 
Administrative Procedure Act. The 
issue to be resolved was whether 
the agency was violating §1905 of 
the Trade Secrets Act. 

As a result of the foregoing, it has 

been concluded that: 
On balance Chrysler appears to afford a 
greater measure of protection to 
corporations seeking to block release by the 
government to filed materials than has 
heretofore been thought to exist. Section 
1905 would appear to be at least as broad as 
the Fourth Exemptions [matters relating to 
trade secrets and commercial or financial 
information obtained in confidence] to the 
FOIA, heretofore the typical basis for 
corporate attempts to use the FOIA itself to 
block an agency’s release of confidential 
business materials.** 

It is to be anticipated that 
Chrysler Corporation will create 
further litigation to determine, 
among other things: 

1. Whether, in a case which 
does not involve the Trade Secrets 
Act prohibition, an agency’s 


discretionary decision to release a 
submitter’s records is subject to 
review under the Administrative 
Procedure Act.*® 


2. Whether particular statutes 
or regulations provide “authori- 
zation by law” which was not found 
to be present in Chrysler 
Corporation.® 

There are many other issues 
which are going to have to be 
resolved. The Congressional 
Committee on Government 
Operations indicated that in the 
event the Supreme Court in 
Chrysler Corporation did not 
resolve issues with “sufficient 
clarity, . . . a specific cause of action 
for reverse-FOIA lawsuits [should] 
be established by Congress.”>! 

The scope of judicial review of an 
agency's decision to disclose 
records, or not, is addressed under 
the FOIA but only, if a requester 
sues to obtain documents. If a 
requester sues there is de novo 
examination of the disclosure issue. 
This is to require a court to make its 
own “independent decision rather 
than to simply review the agency’s 
decision.”>2 

Nevertheless, the FOIA is silent 
on the scope of review in reverse 
FOIA cases (filed by a submitter of 
information to prevent its 
disclosure). The Committee on 
Government Operations has 
concluded that the FOIA should be 
amended to “specify the scope of 
review for reversing FOIA cases.” 
However, the committee also 
concluded that the “arbitrary and 
capricious’ standard of the 
Administrative Procedure Act was 
preferred over the de _ novo 
approach. 

Since the Supreme Court based 
its decision on the Trade Secrets 
Act, in a novel approach contrary 
to the interpretation which the 
Committee on Governmental 
Operations concluded would be 
used,*4 the following possibilities 
exist: 

l. Chrysler Corporation may 
eliminate any need con- 
gressional amendment of the FOIA 
to enable reverse FOIA lawsuits. 
The Court basically used the 
“arbitrary and capricious” standard 
desired by the congressional 
committee. 

2. There will be a need for 
further litigation to determine 
exactly how reverse FOIA lawsuits 
will be determined in cases where 
there is not a Trade Secrets Act 
issue. 

The effect of Chrysler 
Corporation on labor law may be 


that management will have the 
opportunity to prohibit utilization 
of information it provides to 
government, if it files reverse FOIA 
litigation. The interpretation by the 
Supreme Court in Chrysler 
Corporation favors the manage- 
ment position, which seeks to 
prevent disclosure. This is 
counterbalanced by agency 
mandates which usually result in 
disclosure of information where it 
assists agency regulatory purposes. 
This check and balance system 
means that the FOIA remains a 
valuable tool for discovery in labor 
law cases, but one which cannot be 
abused. Management will obtain 
certain limited access to 
information filed by unions and 
employees, due to agency use of the 
nine FOIA exemptions; unions*®* 
and employees will obtain limited 
access to management reports due 
to the complex reverse FOIA 
lawsuit process. Next to using the 
Coolidge doctrine of silence to 
avoid providing information, this is 
probably the most reasonable 
solution for a complex problem 
requiring balancing of competing 
interests. Oo 


' Cf Letter to the Editor by Herbert Stein, 
former chairman of the Council of 
Economic Advisors, N.Y. Times, pg. A24, 
col. 3 (May 9, 1979). Stein maintains that 
Coolidge was “a man of deep insight, brilliant 
speech and effective leadership.” He asserts 
Coolidge’s brilliance is shown by his reply to 
a complaint that “there are lots of sons of 
bitches in Congress.” Coolidge pointed out, 
“Well, there’s a lot of them in the country, 
and they have to be represented.” 

2 Supreme Court to Rule on Kissinger 
Tapes FOIA Request. News MEpIA & THE 
Law, pg. 45. (The Reporters Committee for 
Freedom of the Press May/June 1979). 
Kissinger seeks review of the lower court 
orders which ruled that the Secretary of 
State transcripts were covered by the FOIA 
and ordered Kissinger to turn them over to 
the State Department for indexing. Kissinger 
is arguing now that the information involved 
is exempt under the FOIA and that, since he 
took it with him, the FOIA is inapplicable 
because it “does not require any agency” to 
retrieve records which left its possession. For 
more details see Reporters Committee For 
Freedom of the Press v. Kissinger, 442 
F.Supp. 383 (D.D.C. 1977) aff'd 47 U.S.L.W. 
2455, 4 Media L.Rep (BNA) 18, 23 (D.C. Cir. 
1978), cert. granted No. 78-1217, 78-1088, 47 
U.S.L.W. 3686 (U.S. April 16, 1979). 

3.15 U.S.C. 552 (1970 & Supp. V 1975) as 
amended by 5 U.S.C.A. §552(b)(3) (West 
Supp. Dec. 1976) [originally enacted as 
Pub.L. No. 89-553, 80 Stat. 383 (1966)]. 

4English, Protecting the Stakeholder: 
Defense of the Government Agency’s 
Interests During Reverse FOIA Lawsuit 31 
ApMin.L.Rev. 151, 152-153 (Spring 1979) 
(hereafter cited as “English, Protecting the 
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Stakeholder’) (the author cites for his 
statement quoted above in the text, 
NEWSWEEK, June 19, 1978, at 85-86). 

5 See e.g. The Record: Freedom of 
Information Act, Lrecat TIMES oF 
WasHINcTON, at 24 (July 9, 1979) (listing 
Department of Labor FOIA appeals, 
including a request for “documents 
produced for OSHA by technical 
consultants concerning the OSHA lead 
standard”). 

§ FREEDOM OF INFORMATION ACT FOR 
Business Data AND REvERSE-FOIA 
Lawsuits. House Rpt No. 95-1382, Comm. 
on Gvt. Operations, July 20, 1978 [reprinted 
in 2 U.S. Cong. News 79-8, Special Features, 
pg. 3ff] hereafter cited as Reverse FOIA 
Lawsurts at 7. 

7 Id. 

8 A CimizEn’s GuipE oN How To Use THE 
FREEDOM OF INFORMATION AcT AND THE 
Piracy Act IN REQUESTING GOVERNMENT 
Documents, House Rpt. No. 95-793, Comm. 
on Gvt. Operations, Nov. 2, 1977 [reprinted 
in 2 U.S. Cong. News’79-8, Special Features, 
pg. 70ff} (hereafter cited as CitizEn’s 
TO THE FOIA) at 2. 

'’ The “Sample Request Letter” states 
[Citizen’s GuipE To THE FOIA, note 8, at 
pages 8-9]: 

Dear 


Under the provisions of the Freedom of 
Information Act, 5 U.S.C. 552, I am 
requesting access to (identify the records as 
clearly and specifically as possible). 

If there are any fees for searching for, or 
copying, the records I have requested, 
please inform me before you fill the request. 
(Or: . . . please supply the records without 
informing me if the fees do not exceed 


[Optional] I am _ requesting this 
information (state the reason for your 
request if you think it will assist you in 
obtaining the information.) 


[Optional] As you know, the act permits 
you to reduce or waive fees when the release 
of the information is considered as ‘primarily 
benefiting the public.’ I believe that this 
request fits that category and I therefore ask 
that you waive any fees. 

If all of any part of this request is denied, 
please cite the specific exemption(s) which 
you think justifies your refusal to release the 
information, and inform me of the appeal 
procedures available to me under the law. 

I would appreciate your handling this 
request as quickly as possible, and I look 
forward to hearing from you within 10 days, 
as the law stipulates. 

'' The “Sample Appeal Letter” states 
[Crrizen’s Gute To THE FOIA, Supra, note 8, 
at page 14]: 

Wear 

This is to appeal the denial of my request 
for information pursuant to the Freedom of 
Information Act, 5 U.S.C. 522. 

On ________ (date), I received a letter 
from (individual’s name) 
of your agency denying my request for 
access to (description of the 
information sought). I am enclosing a copy 
of this denial along with a copy of my 
original request. I trust that upon 
examination of these communications you 
will conclude that the information I am 
seeking should be disclosed. 

As provided for in the Act, I will expect to 
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receive a reply within 20 working days. 
[Optional] If you decide not to release the 
requested information, I plan to take this 
matter to court. 

12.5 U.S.C. §552(a)(6)(A)/(i). 

U.S.C. §552(a)(6)(B). 

U.S.C. §552(a)(6)(A)(i). 

15 Crmizen’s GuIpE TO THE FOIA, supra at 
note 8, pages 9-15. See also, note 11 supra, 
for “Sample Appeal Letter.” 

16 Td. 

'S Open America v. Watergate Special 
Prosecution Force, 547 F.2d 605 (D.C. Cir. 
1976). 

19 Td. 

20 5 U.S.C. §552(a)(4)(B). 

21 CimizENn’s GuIDE TO THE FOIA, supra note 
8, at 15-16. 

22 The FOIA legislative background shows 
that it was a continuation of a governmental 
attempt to eliminate a “housekeeping” 
statute passed in 1789, which permitted 
department heads to “regulate the storage 
and use of government records.” In 1958 
Congress attempted to enact a law to correct 
abuse of the 1789 housekeeping provision, 
by confirming that there was no federal 
policy to authorize withholding information. 
Nevertheless, most agencies continued to 
withhold information, claiming that, under 
the provisions of §3 of the Administrative 
Procedure Act of 1946, information could be 
kept secret “for a good cause found,” or 
where secrecy was in “the public interest,” or 
where information had a bearing on “any 
matter relating solely to the internal 
management of an agency.” Thus, in 1966 
Congress enacted the FOIA as amendment 
to §3 of the Administrative Procedure Act. 
See Cimizen’s TO THE FOIA pp. 5-6 
(noting that Congress “made it clear that it 
was Congress’ intent ‘that any person should 
have access to identifiable records without 
having to demonstrate a need or even a 
reason. The burden of proof for withholding 
information, moreover, was placed on the 
government’ ”). 

23 Spaniolo, The Federal Freedom of 
Information Act, REPORTERS HANDBOOK at 1, 
(Fla. Bar 1979). This provides an excellent 
source for information on how to utilize the 
FOIA and is part of a publication of The 
Florida Bar’s public relations division which 
is periodically updated. 

24 CrrizENn’s GuIDE TO THE FOIA, supra note 
8, at 10-11. 

25 Rose v. Dept of the Air Force, 425 U.S. 
352 (1976). 

26 GuIDE TO THE FOIA, supra npte 
8, at page 11 (noting Congress intended to 
overrule FAA v. Robertson, 422 U.S. 255 
(1975)). 

27 The National Labor Relations Board 
(“NLRB”) has relied on this exemption to 
avoid producing information in 
representation cases and complaint cases. It 
was initially raised as a defense-exemption 
in NLRB v. Robbins Tire & Rubber, 437 U.S. 
214 at 216-217 (1978) (but at the Supreme 
Court level the decision turned on the (b) (7) 
exemption discussed in the text infra). The 
Board has success using other 
exemptions: see e.g. Committee on Masonic 
Homes, etc. v. NLRB, 556 F.2d 214 (3rd Cir. 
1977). 

28 CirizEN’s GuIDE TO THE FOIA, supra, note 
8, at page 13. 

29 Id. 

30 Td. 


3! As an example, the National Mediation 
Board (“NMB”) has made available THE 
MepiaTor’s MaNnuaL — _ Representation 
Procedures. Other agencies such as the 
NLRB, EEOC, and OFCC (to name a few) 
make their manuals and certain memoranda 
available. 

32 See, e.g. American Airlines, Inc. v. NMB, 
588 F.2d 863, 867 (2d Cir. 1978) (NMB gave 
employer date of filing cards and form but, 
the court found, correctly withheld the 
number of cards of information on the cards 
as to employees). 

33 See, e.g., Committee on Masonic Homes, 
etc. v. NLRB, 556 F.2d 214 (3rd Cir. 1977). 
Cf. Pacific Molasses Co. v. NLRB, 
——F.2d___; Daily Labor Reporter (5th 
Cir. August 15, 1978). 

34 437 U.S. 214 (1978) (precluding an FOIA 
request for witness statements prior to a 
hearing on an unfair labor practice charge). 

35 Connolly and Fox Employer Rights and 
Access To Documents Under The Freedom 
Of Information Act, 46 ForpHaM L. Rev. 203, 
240 (1977) (noting that “. . . so long as labor 
agency discovery regulations continue to 
prevent access to information useful to 
employers in litigation with the agency, it 
can be expected that companies will 
continue vigorously to use the FOIA 
affirmatively as a discovery device to help 
defend against agency prosecutions.”) 

36 Reverse FOIA Lawsurts, supra note 6, at 
3-4. 

Id; 

38 Td. 

39__SU.S.___; 76 Daily Labor Report 
(BNA) pages X-1 to X-11 (April 18, 1979). 
This is the 8th FOIA case to reach the Court. 
In addition to Robbins Tire & Rubber, supra 
note 34, Robertson, supra note 26, and Rose, 
supra note 25, the other cases to date are 
NLRB v. Sears, 421 U.S. 132 (1975); 
Renegotiation Bd. v. Grumman, 421 U.S. 168 
(1975); Renegotiation Bd. v. Bannercraft, 
415 U.S. 1 (1974) and EPA v. Mink, 410 U.S. 
73 (1973). 

49 Wachtell & Hein, Freedom of 
Information: Chrysler v. Brown May Give 
Companies Wider Basis To Stop Agency 
Disclosure Nationat L. J. at 25 (May 7, 1979) 
(hereafter cited as Wachtell and Hein — 
FOIA). 

41 Td. 

42 Td. 

43 Westinghouse Electric Corp. v. 
Schlesinger, 542 F.2d 1190 (4th Cir. 1976) 
cert. denied 97 S.Ct. 2199 (1977) aff’g 392 F. 
Supp. 1246 (ED Va. 1974). 

44 Chrysler Corporation, supra, at X-4. 

* Wachtell and Hein FOIA, supra note 40, 
at 25. 

Id. 

47 Chrysler Corporation, supra at X-4. 

48 Wachtell and Hein FOIA, supra, note 40, 
at 25. 

49 Id. 

50 Id. 

5! ReversE FOJA Lawsurts, supra note 6 at 4. 
52 5 U.S.C. §552(a)(4)(B). 

53 Reverse FOIA Lawsurts, supra note 6, at 
63. 

54 Td, at 57-58. 

55 It must be noted that in many cases 
unions will be in the position of management 
as a result of the law requiring filing of union 
reports. As noted in English, Protecting The 
Stakeholder, supra note 4, the government 
may also be a neutral stakeholder in many 
cases. 


607 


Lawyers’ Title Services, Inc. offers 
attorneys an in-office microcomputer 
that can produce word processing; 
professional time and billing; general 
ledger; accounts receivable; accounts 
payable; payroll; title searches and 
prepare closing documents. The 
system is for sale or lease. 


Microcomputer Brings 
Full Service to Lawyers 


Included are two video display 
units, one printer and the minimum 
capacity for ten million characters of 
on-line disk storage. The system fits 
anywhere a desk will and can be 
expanded with additional video 
displays, printers and disks. The 
microcomputer is free-standing and 
with the exception of title searches 
and closing documents operates 
independently of the LTS central 
computer in Orlando. 


A closing package option prepares 
government and conventional loan 
closings. For example, a conventional 
closing package can be completed in 
25 minutes at a $10 cost. 


Deal Makers 
... Not Deal Breakers 


A exhibit booth and 
hospitality suite represented the legal 
profession at the Florida Association 
of Realtors® annual convention in 
October in Miami Beach. Realtors and 
brokers were told that lawyers can 
bring smooth, effective closings to 
them, with an emphasis on the point 
that lawyers are deal makers . . . not 
deal breakers. 


Earlier, The Fund participated in 
the FAR midyear convention at 
Panama City Beach. The Fund is 
leading a move to better lawyer-Realtor 
rapport. 


THE FUND SERVES YOU 


By the staff of 
Lawyers’ Title Guaranty Fund 
Box 2671, Orlando, Florida 32802 
(Aav.) 


The Florida lawyers’ organization for guaranteeing titles to real estate 


LAWYERS’ TITLE 
GUARANTY 


W, ™"Lawyers’ Title Guaranty Fund 


Realtor® Herbert L. Simon of Miami is featured in this Fund ad appearing in TIME 
and NEWSWEEK. The ad tells from a Realtor’s® point of view why only an attorney 
can best protect the buyers’ interests in real property transactions. 


“As a Realtor: 


take it 


from me: 


en 


you buya home you 
need an attorney. 


Herbert Lee Simon, REALTOR® 


Many home buyers think having a per- 
sonal attorney is too expensive. And even 
though their Realtor® advises having legal 
counsel, they buy without consulting an 
attorney. Then unwisely rely on persons 
and companies who may not have the 
buyers best interests at heart. 

All too often these buyers lose many 
times the money they saved. In legal fees 
resulting from title defects. Because of 
added costs hidden in a confusing 
contract. They frequently have to pay for 
promised repairs that weren't in writing. 
Or to replace items that weren't in the 
house after closing. 

Buying a home is probably the most 
important investment you'll ever make. 
So it's essential that you have the protec- 
tion of your ownattorney, plus the extended 
protection of title insurance. Both are 
available from one source—and at reason- 
able cost from a Fund member attorney. 

Discuss the fee with an attorney before 
any work is begun. And you'll see how 
your attorney can protect your interests 
—and only Fe interests — right up to the 
closing, and beyond. 

For alist of our member attorneys near 
you, call this Toll-Free number: 1-800- 
432-2793. 


Lawyers Title Guaranty Fund 


Contact us. Before you sign anything. 


Student Papers from Florida Law Colleges Honored 


Cash prizes totaling $750 were 
recently presented to winning 
participants in The Fund’s 1979 Law 
Students Award Program. Each 
received $150 as the prize for a winning 
paper related to real property law. The 
papers were judged by the real property 
faculty of each college. 


Richard Brightman, University of 
Florida College of Law, wrote “The 
Invaluable Resources of the Coastal 
Zone: Protecting Without Taking.” 


Paul Gougelman, Nova University, 
directed his effort to “Impact 
Ordinances.” Douglas A. Lockwood, 
11, Stetson University College of Law, 
is the author of “Constitutional Law: 
Restrictive Single-Family Zoning 
Ordinances.” 

William P. Sklar, University of 
Miami School of Law, prepared “‘The 
Wrap-Around Mortgage.” David W. 
Wilcox, Florida State University 
College of Law, wrote “The False 
Promise of Homeowner Tax Relief.” 
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Florida Tenancies by The Entirety: Federal 
Gift and Estate Tax Consequences 


By Fred M. Ringel and Donald C. Wright 


This article deals with the federal 
gift and estate tax considerations in 
taking title to real or personal 
property in Florida by husband and 
wife as tenants by the entirety! and 
provides an update to an article 
appearing in the March 1964 issue 
of The Florida Bar Journal. 


Tenancies in Real Property 
Created After December 31, 1954 


When a husband and wife take 
title to real property as tenants by 
the entirety after December 31, 
1954, there is no gift for federal gift 
tax purposes, regardless of the 
proportion of the consideration 
furnished by each spouse, unless the 
donor spouse elects to have the 
acquisition treated as a gift: 
§2515(a) of the Internal Revenue 
Code of 1954.2 

However, on termination of the 
tenancy (other than by death), if no 
election has been made to treat the 
acquisition as a gift at the time title 
was taken, “a spouse shall be 
deemed to have made a gift to the 
extent that the proportion of the 
total consideration furnished by 
such spouse multiplied by the 
proceeds of such termination . 
exceeds the value of such proceeds 
of termination received by such 
spouse:” §2515(b). 

For example, assume that a 
husband and wife of the same age 
buy property in 1955 for $400. The 
husband pays $300 and the wife 
$100. No election is made. In 1957, 
the property is sold for $1,000, with 
each spouse taking $500. For 
federal gift tax purposes there will 
be no gift in 1955. In 1957, for 
federal gift tax purposes, the 
husband has made a gift of $250 to 
the wife. (The husband furnished 
3/4 of the $400 consideration. 3/4 of 
the $1,000 proceeds is $750. $750 
minus the $500 received by the 
husband is $250.) 

If the donor spouse wants to elect 
to have the creation of the tenancy 
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treated asa gift, the election is made 
by timely filing a gift tax return for 
the calendar quarter of creation: 
§$2515(c)(1).3 If such a return is 
made, the donated portion of the 
property is considered to be a gift 
for federal gift tax purposes. The 
donated portion of the property is 
the amount of the donor’s 
contribution less the value of his 
retained interest. 

For gifts made after December 
31, 1976, the interest of either 
spouse in a tenancy by the entirety 
is treated as being one-half the 
value of the joint interest of the 
spouses in the property regardless 
of the relative ages of each spouse: 
§2515(c)(3).. Thus an_ actuarial 
valuation of the interest is not 
needed. 

Prior to January 1, 1977, the rule 
was the same in states where either 
spouse, acting alone, could bring 
about a severance of his or her 
interest in the property: 
Treas.Reg.Sec. 25.2515-2(b)(1). In 
states such as Florida, however, 
where neither spouse, acting alone, 
may bring about a severance or 
defeat the right of the survivor of 
them to the whole property,‘ the 
donor spouse’s retained interest was 
not valued at one-half the value of 
the property. Instead the donor 
spouse's retained interest was 
“determined by use of the 
appropriate actuarial factors for the 
spouses at their respective attained 
ages at the time the transaction” was 
effected: Treas.Reg.Sec. 25.2515- 
2(b)(2). The Treasury has 
published official tables for 
computing the respective ages.® 


Gift to Spouse 


In the case of gifts made prior to 
January 1, 1977, the donor spouse 
was entitled to a gift tax marital 
deduction for one-half of the value 
of the interest given to the donee 
spouse in the property. That is, only 
one-half of the amount constituting 


tax law notes 


a gift will be subject to gift tax. For 
gifts made after December 31, 
1976, however, the marital 
deduction now equals 100 percent 
of the gifts until the aggregate of 
such gifts, subsequent to December 
31, 1976, equals $100,000. Gifts in 
excess of that amount and 
aggregating less than $200,000 are 
allowed no marital deduction at all. 
When the aggregate amount of gifts 
subsequent to December 31, 1976, 
exceed $200,000, a gift tax marital 
deduction is allowed for one-half of 
the value of the gifts to a spouse: 
§2523(a). 

For example, if the husband 
furnishes all of the consideration for 
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property acquired in 1977 as tenants 
by the entirety costing $500,000, he 
will have made a gift of one-half the 
value of the property or $250,000. 
Because of the gift tax marital 
deduction, all of the first $100,000 is 
deductible, none of the next 
$100,000 is deductible, and one-half 
of the remaining $50,000 is 
deductible. The net gift subject to 
gift tax is therefore $125,000 (less 
$3,000 annual exclusion). Gifts to a 
spouse after 1976 less than $200,000 
(except gifts qualifying for the 
annual exclusion) reduce the estate 
tax marital deduction under a 
formula: §2056(c). 

For federal estate tax purposes 
the total value of tenancies by the 
entirety created prior to January 1, 
1977, regardless of whether or not 
an election to treat as a gift has been 
made, is included in the gross estate 
of the decedent “except such part 
thereof as may be shown to have 
originally belonged to such other 
person and never to have been 
received or acquired by the latter 
from the decedent for less than an 
adequate and full consideration in 
money or money’s worth:” $2040. If 
the other person (i.e., the 
decedent’s spouse) did acquire an 
interest in the property for an 
adequate consideration, the 
foregoing exception from estate tax 
applies only to “such part of the 
value of such property as_ is 
proportionate to the consideration 
furnished by such other person.” 

After 1976 the rules are different 
as a result of the amendments to 


Expert Testimony 
and 
Case Preparation Investigation 


Criminology-Police Operations 

Security Administration 
Expert testimony for plaintiff or defense in 
litigation arising out of police action/conduct, 
jail incidents and negligence involving physical 
security of premises and security guards. 
Qualified in arbitrations, special master 
proceedings, civil service hearings, workman’s 
compensation court, circuit court and federal 
district court. 


Dr. William J. Bopp 
5066 N.W. 3rd Ave. 
Boca Raton, FL 33431 
(305) 395-4830 


§2040 made by the Tax Reform Act 
of 1976.° If the donated interest is a 
“qualified joint interest” within the 
meaning of §2040(b)(2), then “the 
value included in the gross estate 
with respect to such interest . . . is 
one-half of the value of such 
qualified joint interest:’’ 
§2040(b)(1). In other words the 
consideration-furnished test does 
not apply. The value included in the 
donor spouse’s estate will be one- 
half of the value of the property. 
This eliminates the difficulty of 
documenting the _ contributions 
made by the surviving spouse. 

To constitute a “qualified joint 
interest” the interest must have 
been held by the decedent and 
spouse as joint tenants or as tenants 
by the entirety in a tenancy created 
by either or both of them after 
December 31, 1976. In addition, the 
creation of the interest must have 
been treated as a taxable event by 
the donor making the election 
authorized by §2515 described 
above. In the case of a joint tenancy 
only the decedent and his spouse 
may be joint tenants. 

The foregoing provisions of 
§2040 apply only to interests 
created after December 31, 1976: 
P.L. 94-455 §2002(c)(1), (d)(3). 
Thus even if the interest created 
prior to January 1, 1977, otherwise 
meets all the requirements of a 
“qualified joint interest,” the 
amount of such interest includable 
in the decedent’s estate will be 
governed by the consideration 
furnished test. There are, however, 
two methods of avoiding this result. 
One is that an existing tenancy may 
be severed or partitioned after 
December 31, 1976, and _ then 
recreated so as to be eligible for 
treatment as a “qualified joint 
interest.” The recreated interest 
must meet all of the requirements of 
§2040(b)(2), including the 
requirement that an election under 
§2515 be timely made to treat the 
recreation as a taxable event. No 
gift tax consequences would ensue 
from the partition or severance of 
the existing interest if each spouse 
receives that proportion of the 
property which the consideration 
furnished by such spouse bears to 
the total consideration furnished. 
Gift tax liability, however, would 
ensue from the creations of the 
interest because of the election 
necessary to qualify the recreation 
as a qualified joint interest. Thus if 


the husband furnished all of the 
consideration for property held in 
tenancy by the entirety prior to 
1977, the husband and wife may 
convey the property to the husband 
without gift tax consequences. 
Then if the husband reconveys to 
himself and his wife as tenants by 
the entirety an election under §2515 
to treat the reconveyance as a gift 
(so as to exclude one-half of the 
property from his estate for federal 
estate tax purposes) would result in 
a gift by the husband of one-half the 
then value of the property for 
federal gift tax purposes. 

The Revenue Act of 19787 
provided a second method to 
obtain the benefits of this so-called 
“fractional interest rule” for interest 
existing prior to January 1, 1977. 
Now under new $2040(d) it is 
possible to avoid the cumbersome 
procedure of severing and 
recreating the interests. Spouses 
may convert pre-1977 interests by 
reporting a gift of the property ina 
gift tax return filed with respect to 
any calendar quarter in 1977, 1978 
or 1979.8 By filing such a return the 
donor-spouse will be treated as 
having made a gift at the close of 
the calendar quarter chosen during 
said three-year period: §2040 
(d)(3)(A). 

The amount of the gift resulting 
from the procedure in the 
preceding paragraph is determined 
under §2040(d)(4) and (5). If an 
election under §2515 had been 
made when the interest was 
originally created, then “[t]he 
amount of the gift is equal to the 
appreciation attributable to the gift 
portion of the consideration 
furnished by the donor—spouse at 
the time the joint tenancy was 
created.” If no such election had 
been made, then the amount of the 
gift is one-half of the amount which 
bears the same ratio to the value of 
the property on the date of the 
deemed gift under §2040(d)(3)(A) 
as the excess of the consideration 
furnished by the donor-spouse over 
that furnished by the donee-spouse 
at the time the interest was 
originally created bears to the total 
consideration furnished by both 
spouses at such time. 

To illustrate both computations, 
assum: husband and wife purchase 
real property as tenants by the 
entirety in 1976 worth $10,000. 
Husband contributes $7,000 and 
wife $3,000. At the close of the 
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calendar quarter selected for filing 
the gift tax return in 1977-1979, the 
value of the property is $25,000. If 
an election had originally been 
made under $2515 in 1976 to treat 
the acquisition as a gift, then the 
amount of the gift under the 
§2040(d) procedure is the 
appreciation attributable to the gift 
portion of the original purchase, 
which portion is $2,000 (i.e., 1/2 of 
$10,000 minus $3,000). The 
appreciation is 150 percent. And 
150 percent of $2,000 equals $3,000 
which will be the amount of the gift 
in 1977-1979. Following the 
complicated language of 
§2040(d)(4) computation is 
alternately stated as one-half of the 
solution to the following equation: 


If no election had been made 
under §2515 to treat the original 
acquisition as a gift in 1976, then the 
amount of the gift under 
§2040(d)(4) and (5) is one-half of 
the solution to the following 
equation: 


one-half of the property will escape 
estate tax (but conversely if the 
property has depreciated in value 
an unnecessary amount of gift tax 
will have been paid.) 

Another instance in which the 
election will be advantageous is the 
situation that exists where there is a 
termination of the tenancy prior to 
death at a time when the property 
has appreciated in value, and it is 
desired to make a gift of part of the 
proceeds. Thus, if it is anticipated 
that the property will be resold at a 
profit prior to the death of either 
spouse, the election might be 
advisable because a gift tax would 
be paid only on the lesser value at 
the time of acquisition while the 
donee spouse may still take a full 
share of the proceeds in the year of 
sale without any gift tax 
consequences. 

For example, assume the 
husband purchases property for 
$500,000 in 1977. A gift tax is payable 
on $122,000 (assuming the unified 


X = H’s consideration - W’s consideration 


value on filed return - 
value when created 


total consideration 


X = $7,000 - $3,000 
$25,000 - $10,000 $10,000 
X = $6,000 
Amount of gift = 1/2 X =$3,000 
X = H’s consideration - W’s consideration 
value on filed return total consideration 
X = $7,000 - $3,000 
$25,000 $10,000 


X = $10,000 
Amount of gift = 1/2 X = $5,000 


Before making the decision to 
elect gift tax treatment for the 
creation of a tenancy by the entirety 
certain considerations should be 
kept in mind. If the election is made 
and a gift tax is paid on property 
and then the donee spouse dies first, 
an unnecessary gift tax will have 
been paid. However, if the donor 
spouse dies first and the property 
has appreciated in value at the time 
of his death, the appreciation on 
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credit of §2505 applicable to gifts 
after December 31, 1976, is not 
applied to this gift). This is 
computed as follows: one-half of 
the $500,000 is a gift. The first 
$100,000 and one-half of the 
amount over $200,000 is excluded 
under the marital deduction 
provisions. From the remaining 
$125,000 the $3,000 annual 
exclusion, provided by §2503(b), is 
subtracted, leaving a taxable gift of 


FLORIDA 
MIAMI, FLORIDA 33131 


$122,000.!° In 1980, the property is 
sold for a net profit of $300,000 
after expenses and capital gain 
taxes. The wife may _ receive 
$150,000 of this profit and no gift 
tax will be then payable and none 
will have been paid except the 
original gift tax on $122,000. 
Furthermore, in some instances that 
gift tax may be added to basis thus 
reducing capital gain on sale: 
§1015(d). If this example had 
involved the donor’s estate in 1980 
rather than a sale and division of 
proceeds, the advantage is that the 
donor has eliminated one-half of 
the property (including the 
appreciation on one-half of the 
property from his estate for federal 
estate tax purposes). 


Joint Interests of Spouses in 
Farm or Business Property 


The Revenue Act of 1978 added 
§2040(c) to the Code which creates 
an elective alternative to the 
“qualified joint interest” rule 
described above for certain farm 
and business property held by the 
decedent and spouse as _ joint 
tenants or tenants by the entirety. 
This alternative applies to estates of 
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decedents dying after December 
31, 1978. It permits a reduction in 
the value of such interest includable 
in the decedent’s gross estate which 
reflects the material participation!! 
of the spouse in the enterprise as 
well as such spouse’s contributions 
toward the acquisition of it. The 
election of this alternative must be 
made no later than the time for 
filing the estate tax return including 
extensions. 

Section 2040(c) applies only to 
interests held by a husband and 
wife (no other tenants) as joint 
tenants or tenants by the entireties 
and created by either or both of 
them: §2040(c) (3). The only eligible 
property is real or tangible personal 
property devoted to use as a farm 
within the meaning of paragraphs 
(4) and (5) of §2032A(e) or used in 
any other trade or _ business: 
§2040(c) (4). 


The amount excludable is 
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determined under §2040(c)(5) and 
(6) by the following steps: 

(1) The percentage rate = 2% for 
each year of material participation 
of the surviving spouse (not to 
exceed 50%). 

(2) Adjusted consideration 
furnished by each tenant = the 
original consideration plus assumed 
appreciation at the rate of 6% simple 
interest for the investment period. 

(3) Multiply the percentage 
rate times the excess of the value of 
the farm or other business over the 
sum of the adjusted consideration 
furnished by the decedent and the 
adjusted consideration furnished 
by the surviving spouse. 

(4) The amount’ excludable 
equals the sum of the adjusted 
consideration furnished by the 
surviving spouse and the amount 
computed in paragraph (3) above. 

However, the amount to be 
excluded is subject to two 
limitations. It may not result in less 
than 50 percent of the interest being 
included in decedent's gross estate, 
and it may not reduce the estate by 
more than $500,000: §2040(c) (2). 

To illustrate, assume husband 
and wife purchase a farm as tenants 
by the entirety in June of 1960 for 
$100,000. Husband contributed 
$70,000, and wife contributed 
$30,000. No election is made under 
§2515 to treat the purchase as a gift, 
and no election under §2040(d) is 
made to convert the interest into a 
“qualified joint interest.” Husband 
dies in July of 1980 when the value 
of the farming enterprise is 
$400,000. Wife has materially 
participated in the farm throughout 
this period. The amount excludable 
from husband’s estate is 
determined as follows: 


(1) The percentage rate = 20 x 
2% = 40%. 

(2) Husband’s adjusted 
consideration = $70,000 + (6% x 20 x 
$70,000) = $154,000. 

Wife’s adjusted consider- 
ation = $30,000 + (6% x 20 x $30,000) = 
$66,000. 

(3) Solve 40% x ($400,000 - 
($154,000 + $66,000)) = $72,000. 

(4) Excludable amount is wife’s 
adjusted consideration plus result in 
paragraph (3) i.e. $66,000 + 
$72,000 = $138,000. 


Tenancies in Real Property 
Created Prior to January 1, 1955 


Prior to January of 1955, no 


election under §2515 was available. 
It was mandatory for a spouse who 
purchased property and took title in 
the name of himself and his spouse 
as tenants by the entirety to treat the 
acquisition as a gift of the value of 
the property less the present worth 
of his retained rights. Thus as to all 
acquisitions of property prior to 
1955, where one spouse furnished 
more than his proper share of the 
consideration and title was taken as 
tenants by the entirety, a gift was 
considered to have resulted for 
federal gift tax purposes.!? 


The method of valuation of the 
gift for pre-1955 gifts is the same as 
for post-1954 gifts, where an 
election is filed to have the 
transaction treated as a gift, with 
two exceptions:'3 —§§86.2(a)(6), 
86.19(f), (g) and (h) of the Treasury 
Regulations under the Internal 
Revenue Code of 1939. These two 
exceptions are: (1) prior to January 
1, 1952, a different interest factor 
was used in the Treasury 
Regulations for actuarial 
computations of the relative values 
of the property rights of the two 
spouses;'* and (2) prior to April 3, 
1948, there was no gift tax marital 
deduction. 


Tenancies in Personal Property 


Florida follows the majority rule 
permitting personal property to be 
owned as tenants by the entirety.'® 
The provisions of §2515, which 
provide that acquisitions of real 
property as tenants by the entirety 
are not gifts unless the donor so 
elects, do not apply to personal 
property. Accordingly, every 
acquisition of personal property as 
tenants by the entirety results in a 
gift for federal gift tax purposes 
(except certain incomplete gifts 
described below and except where 
each spouse has furnished his 
proper proportion of the 
consideration). The amount of the 
gift, as with gifts involving real 
property, is the contribution of the 
donor, less the present worth of the 
donor’s retained interest. 


Prior to the Revenue Act of 1978 
the determination of this “retained 
interest’? required actuarial 
computations where a tenancy by 
the entirety was involved. The Tax 
Reform Act of 1976 eliminated 
similar actuarial computations with 
respect to real property but was 
silent with respect to personal 
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property. However, the Revenue 
Act of 1978 extended this rule to 
personal property in new §2515A, 
effective with respect to interests 
created after December 31, 1976. 
Thus “retained interest” of each 
spouse in tenancies by the entirety 
in personal property created after 
December 31, 1976, is “treated as 
one-half of the value of their joint 
interest:” §2515A(a). The gift tax 
marital deduction also applies to 
acquisitions of personal property as 
tenants by the entirety. 

As with real property, the total 
value of any personal property held 
as tenants by the entirety is included 
in the estate of a deceased spouse, 
except such part of the value of the 
property as is proportionate to the 
consideration originally furnished 
by the surviving spouse. However, 
the “fractional interest” rule of 
§2040(b) described above with 
respect to interests in real property 
also applies to interests of husband 
and wife in personal property, so 
long as the requirements of a 
“qualified joint interest” are met. 
This operates to exclude half the 
value of the property from the 
donor spouse’s estate where he is 
the first to die and to include half 
the value in the donee spouse’s 
estate where she is the first to die. 
Where personal property acquired 
after December 31, 1976, is 
involved, the creation of the joint 
interest must have constituted in 
whole or in part a gift for federal 
gift tax purposes: §2040(b) (2)(B) (i). 
The provisions of §2040(d) 
regarding the election to convert 
qualifying pre-1977 joint interests to 
“qualified joint interests” for the 
purposes of §2040(b) also apply to 
personal property so that an 
alternative is provided to severance 
and recreation of pre-1977 joint 
interest in order to obtain the 
benefits of the “fractional interest” 
rule. If the rule applies, only one- 
half of the qualified joint interest is 
included in the decedent spouse's 
estate: §2040(b)(1). 

Joint bank accounts present a 
special problem. If a husband 
creates a joint bank account for 
himself and his wife, §25.2511- 
1(h)(4) of the Treasury Regulations 
provides that there is a gift to the 
wife when she “draws upon the 
account” for her own benefit “to the 
extent of the amount drawn without 
any obligation to account for a part 
of the proceeds” to her husband. 


Withdrawals by the wife for 
household expenses are not gifts 
since the husband is legally 
obligated to support the wife and 
pay these expenses. 

Whether a joint bank account is 
held as a tenancy by the entirety 
depends on the intention of the 
parties..6 However, Treas. Reg. 
§25.2511-1(h) (4) in terms applies to 
all joint bank accounts, whether or 
not held as tenants by the entirety. It 
also applies to “similar” types of 
ownership by which the donor 


spouse can “regain the entire fund” 
without consent of the other spouse. 
This is in line with the principle that 
there is no gift tax on an incomplete 
gift. Treas. Reg.: §25.2511-2. Where 
there is a true tenancy by the 
entirety, however, the donor spouse 
probably cannot regain the funds 
by withdrawal since under Florida 
law the withdrawn funds remain 
entirety property.'’ Thus, it is not 
certain whether or not Treasury 
Regulation §25.2511-1(h)(4) will 
apply to Florida bank accounts held 
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TAX LAW NOTES 


as tenants by the entirety.'* The 
question frequently will be moot, 
since in Florida many joint bank 
accounts of a husband and wife are 
not held as tenancies by the 
entirety.!® 


Section 25.2511-1(h)(4) of the 
Treasury Regulations contains 
another example of joint ownership 
which does not result in an 
immediate gift, stating that if A 
purchases a United States savings 
bond, registered as payable to “A or 
B,” there is a gift to B when B 
surrenders the bond for cash 


without any obligation to account 
for a part of the proceeds to A. In 
Florida, taking title to U.S. savings 
bond in the disjunctive—that is “H 


_or W” instead of the conjunctive “H 


and W” — usually will not create a 
tenancy by the entirety.”° 


Need for Gift Tax Returns 


Beginning with the Revenue Act 
of 1932.2! a gift tax return is 
required for any year in which there 
were gifts of present interests in 
property to any one person during 
any one calendar year of a value of 
more than the annual exclusion,” 
and also for any year in which there 
is a gift of a future interest in 
property regardless of the value of 
the interest. Beginning with gifts 
made after December 31, 1970, the 
gift tax return is due for any 
calendar quarter in which such gifts 
have been made. 
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AN EQUAL OPPORTUNITY EMPLOYER M/F 


The interest of either tenant by 
entirety in Florida property would 
seem to be a “present interest.” 
Treasury Regulation §25.2503-3(a) 
defines “future interests” as 
interests “which are limited to 
commence in use or possession or 
enjoyment at some future date or 
time.” In Florida, each tenant has a 
present right to use property. 

Accordingly, a federal gift tax 
return is required whenever Florida 
property is acquired in tenancy by 
the entirety except under the 
following circumstances: 


(1) For acquisitions of real 
property after 1954, no return is 
required unless it is desired to elect 
to treat the acquisition as a gift 
under §2515. 

(2) If each spouse furnishes his 
proper portion of the consideration 
or even if one spouse furnishes 
more than his proper portion of the 
consideration, provided such 
excess consideration together with 
all other gifts during the calendar 
year does not exceed the annual 
exclusion,” no return is required, 
regardless of the time of acquisition 
and regardless of whether the 
property is real or personal. oO 


'! This article does not deal with the other 
factors to consider in deciding whether or 
not title to property should be taken as ten- 
ants by the entirety rather than individually 
in the name of the purchasing spouse only. 
Some of the factors to be borne in mind 
when deciding whether or not to take title as 
tenants by the entirety are: (i) holding 
homestead property as tenancy by the 
entirety will facilitate transfers of title by the 
surviving spouse by eliminating rights of 
children; also, homestead property held in 
this way will qualify for the estate tax marital 
deduction; (ii) in small estates, tenancies by 
the entirety have the advantage of providing 
for transfer of title to the surviving spouse 
automatically without the necessity of 
probate proceedings; (iii) in large estates, 
however, tenancies by the entirety may 
hinder estate planning as the property will 
not be available for the bequests to trusts; 
(iv) creditors of either spouse individually 
generally cannot reach property held as 
tenants by the entirety; and (v) there is the 
possibility of severance by divorce. 

2 All section references are to sections of 
the Internal Revenue Code of 1954, unless 
otherwise specified. 

3 To make the election a return must be 
filed even though the gift does not exceed 
the amount of the $3,000 annual exclusion 
provided by §2503(b) and presumably even 
though since 1977 quarterly returns have not 
been required for gifts of $25,000 or less: 
§6075(b) (2). 
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‘In Florida, neither spouse acting alone 
can sever a tenancy by the entirety: see 
Losey v. Losey, 221 So.2d 417, conformed 


222 So.2d 791 (Fla. 1969); Andrews v. . 


Andrews, 21 So.2d 205 (Fla. 1945); and 
Bailey v. Smith, 103 So. 833 (Fla. 1925). The 
income from real estate held by the entirety 
is equally the property of the husband and 
wife: see Crawford v. U.S. Fidelity and 
Guaranty Co., 139 So.2d 500 (Fla.App. 
1962); White v. White, 42 So.2d 710 (Fla. 
1949); Dodson v. National Title Ins. Co., 31 
So.2d 402 (Fla. 1947); and Ohio Butterine 
Co. v. Hargrave, 84 So. 376 (Fla. 1920). 
Neither spouse acting alone can defeat the 
other spouse’s right of survivorship in the 
whole property: Bailey v. Smith, 103 So. 833 
(Fla. 1925); Bello v. Union Trust Co., 267 
F.2d 190 (C.A.Fla. 1959). See also, Walker v. 
Walker, 336 So.2d 1259 (Fla.App. 1976) and 
MacGregor v. MacGregor, 323 So.2d 35 
(Fla.App. 1975). 

5 In the case of gifts made prior to January 
1, 1971, see Table IX of the Internal Revenue 
Service pamphlet entitled “Actuarial Tables 
for Estate and Gift Tax”, reproduced in 
Volume 1, Commerce Clearing House, 
Federal Estate and Gift Tax Reporter, at 
para. 1209.85. In the case of gifts made after 
December 31, 1970, see Table ET6 of the 
IRS Publication 723A, Supplement 1(4-71), 
“Actuarial Values II: Factors at 6 Percent 
Involving One or Two Lives”, reproduced in 
Volume 1, Commerce Clearing House. 
Federal Estate and Gift Tax Reporter at 
para. 3455.055. Under this latter table, for 
example, a 55-year-old husband with a 45- 
year-old wife would have an interest valued 
at about 37 percent in property held as 
tenants by the entirety while his wife’s 
interest would be valued at about 63 percent. 

6 Tax Reform Act of 1976, P.L. 94-455, 
Oct. 4, 1976. 

7 Revenue Act of 1978, P.L. 95-600, Nov. 6, 
1978. 

The election to convert  pre-1977 
interests under §2040(d) cannot be made 
after the death of the donor: §2040(d)(2). 

9 SENATE CoMMITTEE Report (H.R. 6715), 
reproduced in Commerce Clearing House, 
Revenue Act of 1978, at para. 2572. 

10 Prior to 1977 there was no unified credit 
applicable to gifts. Instead each donor was 
allowed a lifetime specific exemption in the 
amount of $30,000. In addition, the marital 
deduction was one-half of the value of all 
gifts to spouse. 


1! Material participation is determined “ina 
manner similar to the manner used for 
purposes of paragraph (1) of section 1402(a) 
(relating to net earnings from self- 
employment):” §2040(c) (7). 

12 It might be possible under some 
circumstances to show that the purchaser did 
not intend to make a gift and that, therefore, 
there was no valid gift under Florida law: 
Hargett v. Hargett, 24 So.2d 305 (Fla. 1946). 
However, if the husband has furnished the 
consideration, there is a presumption of 
intent to make a gift arising from taking title 
in this manner and any attempt to overcome 
the presumption will be strictly an uphill 
battle: see e.g., Goldstein v. Goldstein, 310 
So.2d 361 (Fla.App. 1975); Schoenrock v. 
Schoenrock, 202 So.2d 571 (Fla.App. 1967); 
Wilburn v. Wilburn, 143 So.2d 518 (Fla.App. 
1962); and Lauderdale v. Lauderdale, 96 
So.2d 663 (Fla.App. 1957). 

13 Note, however, that for any individual 
husband and wife whose ages are not the 
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same, the actuarial value of the gift will be 
different in different years, because their 
ages will have changed from year to year. 

14 There is no equivalent of Table IX 
(described in footnote 5, supra) for years 
prior to 1952. Where there has been a 
completed gift, a request may be made to 
the national office of the Internal Revenue 
Service for a special computation of the 
actuarial values. Such request should be 
accompanied by a statement of the date of 
birth of each spouse and copies of the 
relevant instruments. 

15 Winters v. Parks, 91 So.2d 649 (Fla. 1957); 
Bailey v. Smith, 103 So. 833 (Fla. 1925); 
Crawford v. U.S. Fidelity & Guaranty Co., 
139 So.2d 500 (Fla.App. 1962); Tingle v. 
Hornsby, 111 So.2d 274 (Fla. App. 1959); 
Anderson v. Carter, 100 So.2d 831 (Fla.App. 
1958); Lauderdale v. Lauderdale, 96 So.2d 
663 (Fla.App. 1957); Annot., Estates by 
Entirety in Personal Property, 64 ALR2d 8. 
This annotation contains a discussion of how 
such tenancies may be created. 


16 See e.g. In Re Lyons’ Estate, 90 So.2d 39 
(Fla. 1955) rehearing, 90 So.2d 43 (Fla. 1956); 
Hagerty v. Hagerty, 52 So.2d 432 (Fla. 1951); 
In Re Cardini’s Estate, 305 So.2d 71 
(Fla.App. 1974); Dixon v. Davis, 155 So.2d 
189 (Fla.App. 1963). 

17 Lerner v. Lerner, 113 So.2d 212 (Fla.App. 
1959); Beaty v. Beaty, 177 So.2d 54 (Fla.App. 
1965). 

18 See Estate of Harold W. Grant, 1 TC 731 
(1943) where, under state law, withdrawal of 
funds by a wife from a joint bank account 
shortly before her husband’s death did not 
terminate the joint ownership and thus did 
not remove the funds from her husband’s 
estate for federal estate tax purposes. Also 
pre-1977 withdrawals of funds by a spouse 
from a joint bank account exceeding the 
contribution of said spouse did not remove 
the funds from the other spouse’s estate if the 
withdrawal was within three years of the 
date of death of the other spouse and was 
determined to be “in contemplation of 
death.” See, e.g. Estate of Wilson, 2 TC 1059 
(1943); Florence A. Haneke v. U.S., 548 F.2d 
1138 (4th Cir., 1977), affg, revg and remg 404 
F.Supp. 98 (D.C.Md., 1975). However, some 
cases held the withdrawal not to be in 
contemplation of death: Estate of Louis 
Zaiger, 64 TC 927 (1975). After 1977, 
withdrawals in excess of the withdrawing 
spouse’s contribution within three years of 
death are automatically included in the 
estate as gifts in contemplation of death: 
§2035(a). 

'9 See In Re Lyons’ Estate, 90 So.2d 39 (Fla. 
1955) rehearing, 90 So.2d 43 (Fla. 1956); 
Winters v. Parks, 91 So.2d 649 (Fla. 1957); 
but see Lerner v. Lerner, 113 So.2d 212 
(Fla.App. 1959). For a discussion of the cases 
dealing with whether an estate by the 
entirety is created in joint bank accounts, see 
Starling, The Tenancy by the Entireties in 
Florida 14 U. Fia. L. Rev. 111, 115 (1961); 
see also, Parker, Garnishment of the Married 
Couple’s Bank Account: A Call for Revised 
Signature Cards, 53 FLa.B.J. 500 (Oct. 1979). 

20 In Re Lyons’ Estate, 90 So.2d 39 (Fla. 
1955) rehearing, 90 So.2d 649 (Fla. 1959). 

21 There was also a gift tax for the calendar 
years 1924 and 1925. 

22 Since 1943 this exclusion has been $3,000 
per calendar year. For the years 1939 
through 1942, the amount was $4,000. Prior 
to 1939, the amount was $5,000. 

23 See footnote, 20, supra. 
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Protecting the Record on Appeal 
in a Criminal Case: Some Practical 
Suggestions for the Defense 


By Douglas A. Wallace 


Defense counsel in a criminal 
case has an obligation to make 
certain that any error which occurs 
in the trial court is preserved on the 
record and included in the record 
on appeal. Defense counsel must 
also take whatever action is 
necessary in the trial court to 
deprive the prosecution of any issue 
that might be asserted as grounds 
for reversal upon appeal by the 
state. Failure to protect the record 
on appeal may result in the loss of 
important procedural or 
substantive rights of the defendant 
which might have been raised 
successfully on appeal. For 
appointed counsel, failure to 
preserve the record on appeal can 
lead to a motion for post-conviction 
relief based upon a claim of 


incompetence of counsel;! 
privately retained counsel may face 
an action for malpractice.? This 
article offers some _ practical 


suggestions for preserving the 
record on appeal ina criminal case.3 


Motions to Dismiss the 
Indictment or Information 


The defense attorney must 
consider the question of the 
sufficiency of the accusatory 
pleading immediately upon 
becoming involved in a criminal 
case. Unless the court in_ its 
discretion grants additional time, a 
motion to dismiss the indictment or 
information must be made “either 
before or upon arraignment.” 
Failure to make a timely motion to 
dismiss constitutes a waiver of all 
defects in the accusatory pleading 
not fundamental in nature.> The 
definition of fundamental in this 
context is extremely limited, e.g., 
indictments or informations which 
wholly fail to charge a crime® or 
which have been filed in a court 
lacking jurisdiction of the crime 
charged.’ Therefore, a motion to 
dismiss attacking the sufficiency of 
the accusatory pleading must be 


VOLUME 53, NUMBER 10, NOVEMBER 1979 


timely filed; noncompliance with 
the applicable rule will preclude 
assertion of that issue as grounds for 
reversal on appeal. 


Motion Hearings 


The reported cases disclose a 
tendency by some advocates to rely 
upon their own recital of the facts as 
a substitute for sworn testimony at 
motion hearings. This is often a fatal 
error.’ An attorney’s narrative of 
facts does not constitute evidence. 
The substitution of such a narrative 
for sworn testimony leaves the 
record on appeal devoid of any 
evidentiary basis for appellate 
review of an unfavorable ruling on 
the motion. Thus unless the issue 


before the court is purely a legal 


question, defense counsel should 
present evidence in support of the 
motion regardless of the apparent 
absence of a dispute concerning the 
facts. A recitation of the facts 
should never be relied upon in lieu 
of sworn testimony unless the 
prosecutor stipulates on the record 
to the truth of the recitation.® 


Nolo Contendere Pleas 


A defendant in a criminal 
prosecution may plead nolo 
contendere and reserve the right to 
appeal a question of law!® if the 
legal issue to be determined on 
appeal will be dispositive of the 
case.!! When is a question of law 
“dispositive” of the case? A recent 
Florida Supreme Court decision!? 
held that as a matter of law a 
confession may not be considered 
dispositive of the case for purposes 
of an Ashby nolo plea. The decision 
also cited motions testing the 
sufficiency of a charging 
document, the constitutionality of a 
controlling statute, or the 
suppression of contraband for 
which the defendant is charged 
with possession as examples of 
dispositive legal issues. 

The record on appeal, however, 


criminal law 


must reflect that the plea of nolo 
contendere was in fact conditioned 
on a reservation of the right to 
appeal, or the appellate court must 
affirm the judgment and sentence. 
The 1977 revision of the appellate 
rules! has added an additional 
requirement pertinent to preserving 
the record on appeal upon a plea of 
nolo contendere, the scope of 
which is as yet undetermined. Fla. 
App. Rule 9.140(b)(1) provides that 
the reservation of the right of 
appeal upon a plea of nolo 
contendere must identify with 
particularity the point of law being 
preserved. Therefore, the record of 
the entry of a plea of nolo 
contendere conditioned upon the 
reservation of the right of appeal 
must specify as precisely as possible 
the point of law reserved for 
appeal. 


General Considerations at Trial 


Defense counsel should ensure 
that everything which happens at 
trial, including bench conferences, 
conferences in chambers and 
closing arguments, is reflected in 
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the written record. Motions and 
objections made off the record at 
trial are worthless for appellate 
purposes. If an off the record 
conference is unavoidable, defense 
counsel should put his objection, 
motion or the like on the record at 
the earliest opportunity. 


A proffer of excluded testimony 
is necessary to preserve an 
unfavorable evidentiary ruling for 
appellate review.'® Of course, the 
trial court commits reversible error 
when it refuses to allow a proffer.!® 

Florida Statute §924.33, the 
“harmless error” rule, requires 
affirmance of a judgment of 
conviction unless the appellate 
court concludes “that error was 
committed that injuriously affected 
the substantial rights of the 
appellant.” Defense counsel can 
minimize the impact of the rule at 
trial by framing objections and 
motions in such a manner that the 
prejudice to the defense from an 
unfavorable ruling is readily 
apparent. 


Improper Limitation of 
Peremptory Challenges 


An improper limitation by the 
trial court upon the number of 
peremptory jury challenges allotted 
to each side presents defense 
counsel with a delicate problem in 
protecting the record on appeal. 
The trial judge’s ruling on the 
number of peremptory challenges 
allotted to each side is generally 
made off the record in an informal 
conference prior to trial. When the 


number of peremptory challenges 
allotted to the defense is 
improperly limited, there is no 
reversible error unless the record 
reflects that the defense would have 
used more peremptory challenges 
than the court allotted.” Few 
lawyers wish to attempt a challenge 
of a juror who will ultimately hear 
the case, and thus the point is 
frequently waived.'§ 

When confronted with _ this 
situation at trial, defense counsel 
may avoid the apparent dilemma 
posed in the preceding paragraph 
and protect the record on appeal by 
observing the following procedure. 
If he has not already done so, the 
trial judge should be asked to put 
his ruling on the number of 
peremptory challenges allotted to 
each side on the record. Defense 
counsel should note an objection to 
the ruling; he must then exhaust all 
peremptory challenges allowed by 
the court. When all peremptory 
challenges allowed by the court 
have been exhausted, defense 
counsel should approach the bench, 
state on the record a request to 
challenge an additional juror, and 


ask the court to reconsider its ruling. 


This is sufficient to preserve the 
point for appellate review.'® An 
attorney is not required to pursue a 
completely useless course when the 
judge has announced in advance 
that it would be fruitless.?° 


Conditional Relevancy 


The trial court may permit the 
prosecution to introduce evidence 
the relevancy of which is not 
immediately apparent upon the 
prosecutor’s representation that he 
will supply the necessary 
foundation afterward.2! If the 
prosecutor does not subsequently 
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supply the necessary foundation, 
defense counsel should move to 
exclude the evidence in question at 
the close of the state’s case.2 


Discovery Issues at Trial 


When one of the parties attempts 
at trial to call a witness or introduce 
evidence not previously disclosed 
to the other in accordance with 
Fla.R.Crim.P. 3.220, the trial court 
must conduct an adequate inquiry 
into the circumstances surrounding 
the noncompliance. Failure to 
conduct such an inquiry constitutes 
reversible error.?3 After an 
adequate inquiry has been 
conducted, the trial court has broad 
discretion to determine whether or 
not the testimony of a witness or 
physical evidence should be 
excluded due to noncompliance 
with the rule.24 Therefore, defense 
counsel must present sufficient 
facts at the inquiry into the 
circumstances surrounding the 
noncompliance to provide an 
adequate record for appellate 
review of the trial court’s ruling. 


Handling Nonverbal Events 
at Trial 


Nonverbal events occurring at 
trial which are not ordinarily 
reflected in the written record 
frequently work serious prejudice 
to the defendant. A few examples 
of such nonverbal events are 
outbursts and demonstrations by 
witnesses and spectators,?5 
prejudicial gestures or actions by 
the trial judge®® or prosecutor,?’ 
stringent courtroom security 
measures,22 and the arrest of 
witnesses for perjury in open 
court.2® The court reporter's trial 
transcript is generally limited to 
statements made by _ witnesses, 
counsel and the trial judge. Court 
reporters are simply ill-equipped to 
report outbursts made by 
spectators or to record the many 
nonverbal events which occur at a 
trial. Accordingly, defense counsel 
has the responsibility to protect the 
record on appeal with respect to 
nonverbal events at trial which may 
prejudice the defendant. 


When such an incident occurs, 
defense counsel should promptly 
make an appropriate motion and 
describe the pertinent facts in 
detail.°° He should also attempt to 
obtain a stipulation from the 
prosecutor or an acknowledgement 
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from the court that the situation is as 
described in the motion. If 
appropriate, defense counsel may 
take a photograph with the court’s 
permission. He should then move to 
have the photograph included in 
the record on appeal. Defense 
counsel may also augment an 
otherwise silent record through the 
use of testimony and affidavits 
from trial spectators at a hearing on 
the motion for new trial. 


Testimony or Comment on 
Exercise of Miranda Rights 


Testimony or comment 
concerning a defendant’s exercise 
of his constitutional right to remain 
silent constitutes reversible error 
without regard to the harmless error 
doctrine.*? Nevertheless, numerous 
reported decisions demonstrate 
that defense counsel frequently fail 
to make timely objection to such 
testimony or comment.* A failure 
to make a timely objection and 
motion for mistrial, however, 
waives the error.*4 Therefore, 
defense counsel must be alert to 
object and move for a mistrial 
immediately when testimony or 
comment concerning the 
defendant’s exercise of his Miranda 
rights occurs. 


Motion for Judgment of Acquittal 


The making of a motion for 
judgment of acquittal is a 
prerequisite to appellate review of 
the question of whether or not the 
state has presented a prima facie 


case against the defendant.** The 
motion may be made at the close of 
the state’s case or at the close of all 
the evidence.** If the motion is 
made at the close of the state’s case, 
it must be renewed at the close of all 
the evidence.” The motion mayalso 
be made or renewed within the 
time permitted for filing a motion 
for a new trial, or within such 
further time as the court may 
allow.** A motion for judgment of 
acquittal is insufficient unless it sets 
forth the grounds upon which it is 
based.*® 


Jury Instructions 


Jury instructions, aptly described 
by one author as “treasure chests of 
reversible error,’*° deserve defense 
counsel’s careful attention. All 
requested jury instructions should 
be submitted in writing.*! An oral 
request, however, may be sufficient 
to preserve the point for appellate 
review if the trial judge indicates 
that submission of a written request 
is unnecessary.*? For example, the 
trial judge may deem submission of 
a written request unnecessary if the 
requested instruction is one of the 


- Standard Jury Instructions. The 


better practice is to submit all 
requested instructions in writing to 
ensure preservation of the record. 

The Florida Standard Jury 
Instructions in Criminal Cases may 
be inadequate in a particular case to 
charge the jury accurately on the 
law.*3 Thus defense counsel must 
research the applicable law prior to 
trial and be prepared with 


requested instructions adequate to 
charge the jury on the issues. 


Objection to the giving or failure 
to give a particular jury instruction 
is necessary to preserve the 
question for appellate review.“ 
Thus it is extremely important to 
have the charge conference 
reported. At the very least, defense 
counsel must put any objections to 
the instructions on the record 
before the jury retires to deliberate. 


-The question of when 
instructions on lesser included 
offenses are required has been one 
of the most confused and troubling 
areas in Florida’s criminal law. 
The trial court’s failure to instruct 
the jury ona lesser included offense 
requested by the defendant is per se 
reversible error.4® Defense counsel 
must determine the applicable 
lesser included offenses prior to 
trial and be prepared with 
appropriate requests for 
submission to the court. 


Closing Arguments 


Closing arguments at criminal 
trials are frequently not reported 
unless one of the attorneys requests 
otherwise. The practice varies from 
judicial circuit to judicial circuit and 
from court reporter to court 
reporter. One cannot think of any 
reason the defense would not wish 
to have the closing arguments 
reported in every case. For 
example, comment by the 
prosecutor during closing argument 
on the defendant’s failure to testify 
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at trial is a frequent source of 
reversible error. If such a comment 
occurs during an unreported 
closing argument, the point will be 
lost. Defense counsel should 
always make certain that the court 
reporter reports the closing 
arguments. 

Challenged argument of a 
prosecutor will be reviewed on 
appeal only when a timely 
objection is made in the trial court.” 
Protecting the record on appeal 
requires a prompt objection. Where 
appropriate, defense counsel must 
also move for a_ mistrial. An 
appellate court is not likely to hold 
that a trial judge erred in failing to 
grant a mistrial if defense counsel 
did not move for one at trial.** 


Motion for New Trial 


The motion for new trial must be 
made within four days, or such 
greater time as the court may allow, 
not to exceed 15 days, after the 
rendition of the verdict or the 
finding of the court. The filing of a 
motion for new trial is necessary to 
obtain review of the sufficiency of 
the evidence to support a 
conviction, i.e., the total weight of 
the evidence in a jury trial.*° 
Defense counsel should consider 
presenting evidence at the hearing 
on the motion for new trial “by 
affidavit or otherwise.”>! If the trial 
court grants the motion, defense 
counsel should make certain that 
the reasons stated in the court’s 
order are adequate to withstand 
appellate review. 
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Stipulations 


If all else fails, defense counsel 
should bear in mind that 
correctable errors or omissions in 
the record may be corrected or 
supplemented by stipulation of the 
parties, by the trial court, or by the 
appellate court.52 At least where the 
facts are undisputed, counsel have 
an ethical duty to stipulate to facts 
necessary to make a proper record 
for appeal.*? 


Conclusion 


By protecting the record on 
appeal in a criminal case, defense 
counsel discharges an important 
part of his professional 
responsibility to the client. He also 
greatly enhances the client’s 


prospects for success if an appeal is 
filed. Oo 
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“Excuse Me Please: It Is Impossible 
—Er—Impracticable To Perform” 


By Jeffrey Allen 


Historically, contracts were 
nonpromissory in nature—each 
party made an act in exchange for 
the other’s act. The law did not need 
to address the issue of “excuse” of 
performance “as promised, ” since 
the concept of a bilateral contract 
(i.e., a set of reciprocal binding 
promises to act) was nonexistent. If 
the party died or the subject matter 
to be transferred was destroyed, 
that was just bad luck and a risk 
inherently assumed since, until the 
actual transfer, there was in fact and 
in law no “contract” (i.e. neither 
rights nor duties attached to either 
party). 

As commerce grew, courts 
recognized a new concept—that of 
the bilateral contract. If one party 
promised to perform some act at a 
future date in return for a reciprocal 
promise of similar nature, the law 
held that the exchange of mutual 
promises itself should create, at that 
time, a contract. 

There were, however, other 
effects to be considered and 
remedied. Assume in a bilateral 
contract Anne tells Joe, who is 
expecting Anne’s performance, that 
she will not be able to perform. The 
courts in this situation uniformly 
had held that Joe would still have to 
tender his performance or else be 
subject to suit by Anne for breach of 
his promise. Furthermore, unless 
Joe carried out this wasteful and 
fruitless gesture, Joe could not sue 
Anne for nonperformance. This 
was rationalized by classifying the 
respective promises of Anne and 
Joe as mutually independent of 
each other. Therefore, the breach 
by Anne was irrelevant to Joe’s 
reciprocal promise to perform. 

As a result of the inequity and 
inefficiency in this approach, courts 
began to find “implied conditions” 
in the bilateral contracts. 
Therefore, Joe would not have to 
tender performance prior to his 
action against Anne. It was felt that 
the parties, even though they never 
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expressly mentioned these matters 
in their contracts, obviously 
intended that such a condition 
should be ‘deemed intended in the 
event of a breach. Thus began the 
concept of the courts determining, 
what the parties had in mind (or, 
should have been expected to have 
had in mind) at the time of 
contracting. 


A further nuance began to take 
shape in the form of what would 
happen if one of the parties could 
not perform as promised due to an 
intervening occurrence (e.g., death, 
flood, embargo). The early cases 
held that no “excuse” was 
acceptable unless the performance 
was “objectively” impossible to 
carry out (i.e., All the King’s horses 
and all the King’s men couldn't put 
Humpty Dumpty together again.”) 


The excuses were classified into 
seven general categories: 
frustration of motive/purpose of 
party; failure of intangible means of 
performance (e.g., strike); 
destruction of the subject matter; 
death or disabling illness; 
supervening impossibility by law or 
act of God; failure of mode of 
delivery or payment; and 
impracticability.! These are 
basically labeling language or 
shorthand methods the courts have 
employed to mask their 
determination as to which of the 
parties should be responsible when 
there is a lack of clear intention as to 
the shifting of risks involved in the 
occurrence or nonoccurrence of 
future events.” 


Since contracts are devices that 
allow the parties to shift such risks, 
it would appear that all the courts 
would have to do would be to “look 
to the contract.” Sometimes, 
however, the words chosen to 
accomplish this result are not 
necessarily conclusive in 
determining whether a particular 
risk was shifted. It is in this area that 
the courts face one of their most 
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difficult problems 
actions. 

Two modern lines of precedent 
have emerged to aid in this area. 
The first is the Uniform 
Commercial Code, which deals 
with this problem in §§2-613, 2-614 
and 2-615. Section 2-613 treats 
casualty losses of goods without 
fault of either party. If the loss is 
total, then the contract is avoided 
and both parties are excused 
because the loss was one which the 
parties did not contemplate at the 
time of contracting. If the loss is 
partial, the buyer is given the right 
to inspect and avoid delivery either 
wholly or partially, in which case 
the price is adjusted. Section 2-614, 
which deals with substitute means 
of delivery, states that if the 
contract for mode of delivery fails 
through no fault of either party, and 
if a commercially reasonable 
substitute is available, the latter 
must be utilized by the seller, (e.g., 
refrigerator truck in place of 
refrigerated freight train box car). 

By using the term “commercial 
impracticability,” the drafters of 
§2-615 intended to emphasize the 
commercial nature of the criteria to 
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be used in deciding “impossibility” 
cases.? Section 2-615 deals only with 
a seller’s inability or failure to 
deliver goods because such 
delivery has become “commer- 
cially impracticable.” Such failure 
will only be excused if it is shown 
that the commercial impracti- 
cability was caused by a 
contingency, the nonoccurrence of 
which was a basic assumption upon 
which the contract was made. 
Physical impracticability of the 
main performance is what is 
covered—not mere inconvenience 
to one party. And, substantial price 
increases, without more, have not 
been construed as commercial 
impracticability.4 

Neither §2-615 nor its comments 
clearly show what types of 
supervening events are considered 
“contingencies;” rather, there is a 
deliberate restraint from any effort 
at an exhaustive expression of such 
contingencies.» However, a 
shortage of raw materials or 
supplies caused by “war, embargo, 
local crop failure, unforeseen 
shutdown of major sources of 
supply or the like” which causes a 
marked increase in cost or 
altogether prevents seller from 
securing supplies so as to perform, 
is within the contemplation of the 
section.® The same rules apply as at 
common law regarding the 
contracting parties expressly 
shifting foreseeable risk/contin- 
gencies, and also as to risk shifting 
by implication from custom of 
trade and circumstances 
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surrounding the parties at the time 
of contracting.’ 

In a “pre-Code” West Virginia 
case,® a hauling company (plaintiff) 
contracted to haul concrete to a job 
site. The concrete was to be loaded 
at defendant’s yard. When 
plaintiff’s trucks arrived there, the 
defendant’s crane operator refused 
to load them because there was a 
strike on at the time and plaintiff's 
drivers were not union members. 
The crane operator loaded other 
trucks during the strike period, 
however. The plaintiff sued for 
breach of contract and the 
defendant claimed the failure to 
load was made “impossible” due to 
the strike situation. The 
unionization and consequent strike 
occurred after the contract was 
entered into, virtually assuring that 
the strike was unanticipated. The 
Supreme Court of Appeals, 
nevertheless, upheld a jury verdict 
that the strike was at most a “mere 
difficulty,” that the defendant had 
to perform and, even if 
unanticipated, was not an excuse. 

In an early federal case,® a 
nonviolent strike of defendant’s 
employees who were to repair 
plaintiff's ship while in dry dock 
was considered an excuse for 
nonperformance. That court stated 
it did not appreciate the distinction 
between peaceful and_ violent 
strikes that some cases made. 
Instead, the court observed the 
difference was one of degree only 
and the question was one of 
reasonableness of the employer and 
employees as part of the totality of 
circumstances to be considered in 
determining a reasonable time for 
performing. 

A recently decided Massachusetts 
case!” construing §2-615 dealt witha 
cement supplier's inability to 
deliver “contracted for” cement toa 
job site because its employees 
would not cross a job site picket line 
that lasted for the duration of the 
project. The general contractor, 
after procuring the cement from 
another source, sued the cement 
company for damages to recoup its 
additional outlay of money. The 
concrete company claimed that the 
picket line made delivery 
“commercially impracticable” 
(citing §2-615) and defended the 
suit on that ground. The plaintiff 
asked the court to rule as a matter of 
law that a strike is never an excuse 
for nonperformance. 


The Massachusetts court, while 
recognizing that labor disputes 
could not be considered 
extraordinary in a modern setting, 
would not rule as a matter of law 
that a strike is never an excuse. The 
key issue is if the “parties at the time 
of contracting intended perfor- 
mance to be carried out even in the 
face of labor difficulty.” The court 
felt “rather than mechanically 
apply[ing] any fixed rule of law, 
where the parties themselves have 
not allocated responsibility justice 
is better served by appraising all of 
the circumstances, the part the 
various parties played, and thereon 
determining liability.” Simply 
stated, it is a factual issue to be 
decided by the jury. 


In a recent New Jersey case,!! 
also turning on §2-615, the court had 
before it another “job site/strike” 
case. Here the contract in question 
contained a “strike” clause which 
excused the potential nonper- 
formance of the Curtis Elevator 
Company (i.e., in supplying 
elevators to the building under 
construction) in the event of a 
strike. The respective parties had 
both been active in the construction 
industry for many years prior to this 
contract. In this case the court 
found that the strike was the cause 
for delay in performance, although 
it was held that the strike did not 
make performance commercially 
impracticable (due to its particular 
facts). The court also stated that if 
the strike had made performance 
commercially impracticable, it was 
then clearly an excuse under 
modern law, even if there was no 
“strike” clause in the contract. 


In addition to the U.C.C., 
another line of authority appears to 
be in the federal common law. In 
the case of Transatlantic Financing 
Corporation v. United States'* the 
closing of the Suez Canal in 1956 
caused a shipper to take an alternate 
and more costly route around the 
Cape of Good Hope which 
precipitated a suit in quantum 
meruit for additional monies spent. 
Justice Skelley Wright in delivering 
the court’s opinion, set forth the 
modern doctrine of “impossibility,” 
to wit “a thing is impossible in legal 
contemplation when it is not 
practicable; and a thing is 
impracticable when it can only be 
done at an excessive and 
unreasonable cost.” Furthermore, a 
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three-step determination must be 
made: 

1. An unexpected contingency 
has to have occurred; 

2. The risk of the unexpected 
contingency must not have been 
allocated by agreement or custom; 
and 

3. Because of the unexpected 
contingency, the performance was 
rendered commercially imprac- 
ticable. 

Thereafter, the court will decide 
who bears the risk of nonper- 
formance. In the ruling of the 
Transatlantic Financing case, 
performance was not rendered 
commercially impracticable. 

The doctrine of “impossibility” is 
a relatively late development in the 
law and is not yet fully formed. It 
appears that subtle equities decide 
these cases (both pre- and _post- 
U.C.C.). In other words, the courts 
usually look to what is “just.” They 
apparently ask the question, “If the 
parties had thought about the 
matter, who would have assumed 
the risk?” As was stated in the 
Transatlantic Financing decision, 
“The doctrine [of impossibility] 
ultimately represents the ever 
shifting line, drawn by courts 
hopefully responsive to commer- 
cial practices and mores, at which 
the community’s interest in having 
contracts enforced according to 
their terms is outweighed by the 
commercial senselessness of 
requiring performance.” oO 


' GaLaMaRI & PERILLO, Contracts §13.1 
(2d Ed 1977). 

2 NorpstroM, Law oF Sates §110 (1970). 
3 U.C.C. §2-615 (Official Comment). 

4 Eastern Air Lines, Inc. v. Gulf Oil Corp. 
415 F.Supp 429 (S.D. Fla. 1975). 

51d. 

6 Id. 

11d. 

§ O'Dell v. Criss & Shaver, Inc. 14S.E. 2d 
767 (1941) 

® The Richland Queen 254 F. 668 (2nd 
Circuit 1918). 

10 Mishara Construction Company 
Transit-Mixed Concrete Corp., 310 N.E. 2d 
363 (Mass. 1974). 

" Curtis Elevator Co. v. Hampshire House 
Inc. 362 A. 2d 73 (1976). 

12 363 F.2d 312 (D.C. Cir. 1966). 

3 Td. 
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The Substantial Interests Hearing 


By David Kerns, Delphene 
Strickland, and George Waas 


Editor's Note—This is the second 
installment of a _ three-part series on 
practice and procedure under Florida’s 
Administrative Procedure Act. The 
series was prepared as a project of the 
Florida Government Bar Association. The 
third, and final, installment on judicial 
review will appear in next month’s issue. 


The central purpose of the 
Administrative Procedure Act! 
(APA) is to provide a fair and 
impartial hearing to determine the 
reasons for and the validity of an 
administrative agency’s decision. 
The APA assures a right to a hearing 
upon a demonstration that the 
substantial interests of a party are 
determined by agency action. The 
hearing process provides a method 
to settle a controversy which is 
often quicker, less expensive, and 
more effective than a judicial 
proceeding. 

F.S. §120.57 provides for two 
types of hearings: formal? and 
informal.’ 

A formal trial-type hearing is 
available only if the person 
requesting the hearing can 
demonstrate that substantial 
interests of that person have been, 
or will be, determined by an 
administrative agency and there is a 
disputed issue of material fact. A 
hearing officer employed by the 
Division of Administrative 
Hearings (Division) conducts all 
formal hearings, except hearings 
conducted by agency heads or a 
member of a collegial agency head 
and those types of hearings 
specifically exempted by the APA.‘ 
At a formal hearing the agency is 
responsible for the preservation of 
the testimony and, on the request of 
any party, the agency must make a 
full or partial transcript available at 
no more than cost.> 

An informal hearing® permits a 
person who is unable to 
demonstrate the existence of a 
disputed issue of material fact the 
opportunity to present written or 
oral evidence and establish a 
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record. As the name indicates, this 
proceeding is less structured than a 
formal hearing and is not 
conducted in a trial-like manner. 


The first step in either type of 
proceeding is to establish the fact 
that the person’s substantial 
interests have been, or will be, 
determined by the administrative 
agency. If the agency action in 
question involves a_ suspension, 
denial or revocation of a license, the 
determination of “substantial” is not 
difficult to establish. However, as a 
note of caution, persons impacted 
by other types of government 
action desiring to be heard must 
describe in detail in a petition, or 
request, for a hearing the precise 
manner in which their substantial 
interests have been, or will be, 


determined by the agency. 


The Petition 


The petition, or request, for 
hearing must be filed in writing 
with the agency whose action is 
being challenged by the person 
seeking a hearing. It should be 
typed on standard legal size paper 
and include the following: 

1. The name and address of the 
agency whose decision is being 
challenged and the agency’s file or 
identification number, if known; 

2. The name and address of the 
petitioner (person requesting the 
hearing, be it either individual or 
corporate, and if corporate, the 
name of a qualified representative 
should be included); 

3. A detailed description of all 
disputed issues of material fact. If 
there is none, the petition must so 
indicate; 

4. A concise statement of the 
ultimate facts alleged, and the rules, 
statutes and constitutional 
provisions which entitle the 
petitioner to the relief sought; 

5. A detailed description of the 
precise manner in which the 
substantial interests of the 


inistrative 
law 


petitioner may be or have been 
determined by the agency; 

6. A statement summarizing 
any informal action taken to resolve 
the issues prior to the request for 
hearing, and the results of that 
action, if any; 

7. A demand for the relief 
sought; and, 

8. Other information which the 
petitioner contends is material.’ 


If there is an agency decision in 
writing, it should be appended to 
the petition. 

If the agency chooses to refer the 
matter to the Division for 
assignment to a hearing officer, the 
APA requires the agency to do so 
within 10 days of receipt of the 
petition. In any event, the petition 
for hearing must be granted or 
denied by the agency within 15 
days of receipt by the agency. If the 
agency refers the petition to the 
Division, the Division then has 
jurisdiction. 

After the Division receives a 
petition for a hearing the parties are 
notified of the hearing officer to 
whom the case has been assigned. 
Any communication by the parties 
regarding the case is thereafter 
directed to the assigned hearing 
officer. The hearing officer sets the 
time, date and place of the hearing. 
Normally, the hearing will be 


David Kerns is generai counsel to the 
state Department of Administration in 
Tallahassee and is a member of the Bar 
Board of Governors. 


Delphene Strickland is a hearing officer 
with the Division of Administrative 
Hearings, Tallahassee. 


George Waas is an assistant general 


counsel with the Department of Health and 
Rehabilitative Services, Tallahassee. 
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scheduled to be held within 90 days 
of receipt of the petition. 

A prehearing conference may be 
set by the hearing officer if 
necessary or advisable.’ Motions 
may be filed in writing with the 
hearing officer and must be 
accompanied by a memorandum 
stating the grounds on which the 
motion is based. All motions must 
be served on other parties in the 
same manner as civil proceedings. 
Opposing memoranda may be filed 
within seven days of service. 
Motions are decided on the basis of 
the pleadings unless the hearing 
officer orders a_hearing.® 
Prehearing conferences and 
hearings on written motions, if 
requested, are usually held in 
Tallahassee. 

Attorneys, qualified represen- 
tatives and parties involved in a 
case should communicate with the 
hearing officer in writing. Ex parte 
communication is prohibited,!'® and 
the hearing officer should be 
treated in the same manner as is the 
trier of fact in the judicial system. 

A notice of hearing is sent to the 
parties by the agency if the agency 
head is to hear the case, or by the 
Division if a hearing officer is to 
hear the case. The notice must state 
the time, place and nature of the 
hearing, the issue(s) involved, and 
the legal authority and jurisdiction.!! 
Except in student discipline cases, 
suspensions, or expulsions, or unless 
waived by consent of all parties, 
hearings are held not less than 14 
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days after notice.'? A continuance 
may be granted by the hearing 
officer if timely requested and for 
good cause.!3 

Any person affected by a hearing 
may request leave to intervene. The 
motion to intervene must be filed 
with the hearing officer and state 
with particularity the substantial 
interests of the party and show that 
those interests are subject to 
determination by the agency 
action.'4 Motions should be 
received by the hearing officer no 
less than five days before the date 
of the hearing. 


Discovery 


Discovery may be made upon 
written request of any party of 
record or by the hearing officer by 
any means available to the courts 
and in the manner prescribed in the 
Florida Rules of Civil Procedure 
when consistent with the APA.'5 
Subpoenas are provided by the 
hearing officer upon application of 
a party stating the name and 
address of the witness, the party on 
whose behalf the witness is 
expected to testify and the time and 
place for the witness to appear.'® 
Public employees subpoenaed as 
witnesses are entitled to per diem 
and travel expenses as provided by 
state law.'” All other subpoenaed 
witnesses are entitled to such fees as 
provided for civil actions in circuit 
court.'8 Payment of such fees and 
expenses shall accompany the 
subpoena. 

Discovery may be initiated 
whether upon the filing of the 
petition or shortly thereafter 
consistent with the expeditious 
schedule for conducting adminis- 
trative hearings. Parties should 
remember that hearings are to be 


set promptly after the receipt of a 
petition. 


Hearings 


A party may represent himself at 
the hearing or be represented by an 
attorney or a qualified repre- 
sentative. A representative should 
know the procedures under 
Chapter 120 and be prepared to 
represent the party before the 
agency or hearing officer, and, if 
appealed, pursue judicial review.!® 
Out-of-state attorneys must affiliate 
with an attorney admitted to 
practice in Florida.” 

Hearings on the merits need not 
be conducted according to 
technical rules relating to evidence 
and witnesses as are applicable to 
judicial proceedings. The object is 
to determine the facts in dispute. 
Any relevant evidence, including 
hearsay, which has_ substantial 
probative value shall be admitted. 
However, hearsay alone is not 
sufficient to support a finding of 
fact unless it would be admissible 
over objection in civil actions. 
Irrelevant and repetitious evidence 
shall be excluded so that the record 
will be as short and inexpensive as 
possible.?! 

Opening and closing statements 
may be presented. All parties of 
record have the opportunity to 
rebut and respond to evidence and 
testimony through cross- 
examination and the introduction 
of rebuttal evidence.2? The agency 
is responsible for the preservation 
of testimony, which may be by 
court reporter or recording 
instrument. If requested, the 
agency must make a full or partial 
transcript available at no more than 
actual cost.%3 


Post-Hearing Pleadings 


Aggressive action after the 
hearing can enable a party to 
substantially enhance its position. 
The APA guarantees a party the 
opportunity “to submit proposed 
findings of fact and_ orders.”24 
Findings of fact must be based 
exclusively on. the evidence in the 
record and on matters judicially 
recognized.25 

The three basic parts of an order 
are the findings of fact, conclusions 
of law, and the decision. The 
findings of fact and the conclusions 
of law must be separately stated. In 
addition, an order may contain 
interpretations of administrative 
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rules, a penalty if applicable, and 
other information required by law 
or agency rule to be contained in the 
order. 

If a party submits no proposed 
findings of fact, the hearing officer 
might not consider or comment on 
that party’s critical points, or a point 
may be interpreted differently 
from that desired by the party, or 
the point may be so intermingled 
with other points that a clear ruling 
may not be obtained. This may be 
avoided by submitting to the 
hearing officer a memorandum on 
proposed findings setting forth a 
finding on each significant point. 
When a party submits proposed 
findings of fact the hearing officer's 
order must contain a ruling on each 
proposed finding and the grounds 
for denial.?6 

A further step to secure the most 
favorable consideration of a party’s 
position is to submit a proposed 
order. While the findings of fact are 
confined to the evidence, in a 
proposed order a party may include 
interpretations of law or rule and 
even go into legal argument, case 
analysis, indications of incipient 
agency policy, and other 
considerations believed to be 
helpful. Proposed findings and 
orders are part of the record of an 
administrative hearing and are, 
therefore, available for consider- 
ation by any reviewing court. 

In those proceedings not before a 
Division hearing officer, the 
hearing is often conducted before a 
panel, usually a board or 
commission. Delay between the 
portion of the hearing at which 
evidence is presented and the 
making of the decision is 
commonplace, so the submission of 
proposed findings of fact or a 
proposed order requires advance 
preparation by a party. It is 
essential that a party be familiar 
with the agency rule governing the 
time within which post-hearing 
documents must be submitted in 
order to ensure agency consider- 
ation. 


Recommended Orders 


The hearing officer submits a 
recommended order to all parties. 
It consists of a caption, time and 
place of hearing, appearances at the 
hearing, statement of issues, 
findings of fact, conclusions of law, 
interpretation of administrative 
rules, recommendations the hearing 
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officer believes are justified, and 
any other information required by 
law or agency rule. The model rules 
require the recommended order be 
entered within 30 days after the 
hearing or receipt of the hearing 
transcript.?”7 The original 
recommended order is filed with 
the Division. 


Exceptions 


After an agency receives a 
recommended order from the 
hearing officer it must allow each 
party at least 10 days to submit 
written exceptions. This procedure 
may be controlled by agency rule.” 
The exceptions are to the 
recommended order, but are filed 
with, and considered by, the 
agency, not the hearing officer. 

An exception is usually a brief 
paragraph stating that specified 
language in the recommended 
order is in error, and why it is in 
error. The exception should 
conclude with the order’s 
objectionable language restated in 
the manner the party believes it 
should be stated. If there are two or 
more exceptions, they should be 
placed in consecutively numbered 
paragraphs. Preferably, they 
should be placed in the sequence in 
which the objectionable language 
appears in the recommended order. 

Exceptions are a part of the 
record of the proceeding. A party’s 
careful statement of exceptions will 
not only assure the party that its 
objections are considered by the 
agency, but also that they are 
available to consideration by the 
reviewing court. Indeed, the APA 
requires that the order of the 
agency contain a ruling on each of 
the exceptions.2® Consequently, a 
failure to rule or an erroneous ruling 
on an exception is a ground for 
judicial review of the final order. A 
final order must be issued by the 
agency within 90 days of the 
recommended order.®® Therefore, 
exceptions must be promptly filed 
after the hearing officer’s 
recommended order is submitted 
to the agency. 


Final Orders 


An order is a final agency 
decision which is not a rule or an 
exception to a rule.*' The decision 
becomes final when reduced to 


writing. 
Orders may be formal or 
informal and vary in_ length. 


However, the APA prescribes the 
requirements of orders entered 
after a §120.57 proceeding as 
follows: 

1. Orders in both formal and 
informal proceedings must include 
findings of fact and conclusions of 
law separately stated: F-S. 
§120.59(1). 

2. Orders in both formal and 
informal proceedings must include 
rulings on any proposed findings of 
fact, application or other request 
submitted by a party and a brief 
explanation of the ruling: F.S. 
§120.59(2). 

3. If ina formal proceeding the 
hearing is conducted by a hearing 
officer from the Division or an 
agency who submits a recom- 
mended order to the agency, the 
following limitations apply: 

a. Each party must be 
allowed at least 10 days in which to 
submit written exceptions to the 
recommended order; 

b. The findings of fact must 
be based exclusively on evidence of 


record and matters officially 
recognized; 

c. The agency may not 
reject or modify the hearing 
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officer’s findings of fact unless, 
after a review of the complete 
record, it determines the findings 
are not supported by competent 
substantial evidence or the 
proceedings did not comply with 
essential requirement of the law; 


d. The agency may make 
its own conclusions of law and 
interpretations of administrative 
rules; 

e. The agency may accept 
or reduce a recommended penalty, 
but may not increase it without a 
review of the complete record; and 

f. If a court reverses an 
agency's final order,it may make 
the agency liable for the aggrieved 
prevailing party’s attorney's fees 
and costs: F.S. §120.57(1)(b)(7), (8), 
and (9). 

4. Ifthe head of the agency who 
is to enter the final order is a 
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collegial body, the following are 
applicable: 


a. If the proceeding is 
formal and was heard by a hearing 
officer, the limitations of paragraph 
3 above apply. In addition, the 
recommended order may contain a 
reference to the source of each of 
the findings of fact and conclusions 
of law. Further, unless a majority of 
the collegial agency head reads the 
record, no decision adverse to a 
party other than the agency itself 
can be made unless the parties are 
given an opportunity to file 
exceptions and present briefs and 
oral arguments to the body: F.S. 
§120.58(1)(e). 

b. One member of a 
collegial body may conduct a 
formal proceeding. If so, the 
member prepares a proposed order 
containing the requisite findings of 
fact and conclusions of law and the 
source of each. The proposed order 
is furnished the parties, and if the 
majority of the body does not read 
the record, the parties are given an 
opportunity to file exceptions and 
to present briefs and oral argument. 
After completing all duties as 
hearing officer, the member who 
heard the proceeding may 
participate in the formulation of the 
agency's file order: F.S. 
§120.57(1)(b)(11). The limitations 
stated in paragraph 3 above do not 
apply. 

c. A collegial body may 
hear the proceeding. When this is 
done, the formalities resulting from 
having to consider a proposed 
order are eliminated. The findings 
of fact and conclusions of law 
separately stated are required, and 
the parties must be given an 
opportunity to submit proposed 
findings of fact or orders, which 
must be ruled on in the final order 
with a brief explanation: F.S. 
§120.58(1)(e). 


Conclusion 


It has long been recognized as a 
fundamental principle of 
administrative law that “a party 
who has a sufficient interest or right 
at stake in a determination of 
governmental action should be 
entitled to have an opportunity to 
know and to meet, with the 
weapons of rebuttal evidence, 
cross-examination, and argument, 
unfavorable evidence of 
adjudicative facts . . . .”32 The 


substantial interests hearing 
provisions of Florida’s APA serve to 
implement that principle. oO 


' Fra. Stat. §120.50 et seq. The present 
APA became effective on January 1, 1975 
(Fla. Laws 1974 ch. 74-310) and replaced the 
1961 APA. All references are to the 1975 Act 
as subsequently amended. 

2 Fra. Stat. §120.57(1). 

3 Fia. Stat. §120.57(2). 

4 Fa. Stat. §120.57(1)(a). See §120.65, for 
description of the Division of Admin. 
Hearings. 

5 Fira. Stat. §120.57(6). See Harrell v. 
State, Dept. of HRS, 361 So.2d 715 (Fla. 4th 
D.C.A. 1978). 

Stat. §120.57(2). 

7 Fia. ApMIN. Cope Rule 28-5.15. Chapter 
28-5 of the Model Rules of Procedure within 
the Code provides for the method by which 
hearings are conducted. The petitioner 
should also be aware of the rules of the 
Division of Admin. Hearings and the rules of 
practice and procedure of the agency: Fa. 
Apmin. Cope, ch. 221. 

ApMIN. Cope Rule 28-5.11. 

FLa. ADMIN. Cope, Rule 28-5.25(3). 

10 Stat. §120.66. 

" Fra. Stat. §120.57(1)(b) (2). 

2 Td. 

Apmin. Cope, Rule 28-5.27. 
Continuances are granted in the discretion of 
the hearing officer for good cause and with 
the consent of the hearing officer if all parties 
agree to the continuance. 

FLa. ADMIN. Cope, Rule 28-5.25(3) (a). 

'S See Fia. Stat. §120.58 and Fia. ApMIN. 
Cope, Rule 28-5.25(1). Discovery under the 
rules of civil procedure is generally in 
Fia.R.Civ.P. 1.280. 

'6 FLa. ADMIN. Cope, Rule 28-5.29(3). 

Stat. §120.58(1)(c). 

Stat. §§90.14 & .15. 

'9 Srat.. $120.68. A survey piece on 
judicial review will be presented in the next 
installment of this series. 

20 ApMIN. Cong, Rule 28-5.03; cf 
Fia.R.Jup.ApMIN. 2.060. 

21 Stat. §120.58(1)(a). Fra. 
ApMIN. CobE Rule 28-5.25(6)(c). 

22 ADMIN. Cope, Rule 28-5.25(10). 

23 Fta.Stat. §120.57(1)(b)(6). See Harrell 
v. State, Dept. of HRS, 361 So.2d 715 (Fla. 
4th D.C.A. 1978). 

24 Fia. Stat. §120.57(1)(b)(4). 

2 Stat. §120.57(1)(b)(7). 

26 Fia. Stat. §120.59(2). 

27 ADMIN. Cope, Rule 28-5.35. 

28 Stat. §§120.57(1)(b)(8) & (12). 

29 Stat. §120.59(2). 

30 Stat. §120.59(1). 

3! See Fa. Stat. §120.52(9), for definition 
of “order.” 


Davis, ADMINISTRATIVE Law 7.02 


412 (1958). See Friendly, Some Kind of 
Hearing, 123 U.Pa.L.Rev. 1267 (1975) for 
discussion of Goldberg v. Kelly, 397 U.S. 254 


(1970), and its progeny regarding consti- 


tutional procedural due process consider- 
ations. 
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The New Law 


By Stephen Marc Slepin 


The Florida Workers’ Compen- 
sation Act of 1979 (actually an 
amalgam of enactments), like all 
‘“‘rational reconstructions,” 
simultaneously purports to escape 
the constraints and rules of the past 
and must be read against that very 
past (which of necessity it carries 
into the future). 


Without indulging the welter of 
precedential citation so dear to 
practitioners and judges, the 
rationale for the above stated 
paradox was perhaps most clearly 
stated by the Durants in The 
Lessons of History: 


To break sharply with the past is to court 
the madness that may follow the shock of 
sudden blows or mutilations. As the sanity of 
the individual lies in the continuity of his 
memories, so the sanity of the group lies in 
the continuity of its traditions; in either case a 
break in the chain invites a neurotic reaction, 
as in the Paris massacres of September, 1972. 


In this respect the Durants 
observed: 


Intellect is . . . a vital force in history, but it 
can also be a dissolvent and destructive 
power. Out of every hundred new ideas 
ninety-nine or more will probably be inferior 
to the traditional responses which they 
propose to replace. No one man, however 
brilliant or well-informed, can come in one 
lifetime to such fullness of understanding as 
to safely judge and dismiss the customs or 
institutions of his society, for these are the 
wisdom of generations after centuries of 
experiment in the laboratory of history .. . . 


So the conservative who resists change is 
as valuable as the radical who proposes it— 
perhaps as much more valuable as roots are 
more vital than grafts. It is good that new 
ideas should be heard, for the sake of a few 
that can be used; but it is also good that new 
ideas should be compelled to go through the 
mill of objection, opposition, and 
contumely; this is the trial heat which 
innovations must survive before being 
allowed to enter the human race. 


See also, Hayek, The Road to 
Serfdom (on rational reconstruc- 
tionism). 


Which is hardly to denigrate the 
Florida Workers’ Compensation 
Act of 1979; but is rather to observe 
that even as it climbs over and seeks 
to escape the last 44 years of 
Florida’s jurisprudential experience 
in this important field, so does it 
necessarily work against that 
backdrop and import the thinking 


VOLUME 53, NUMBER 10, NOVEMBER 1979 


of practitioners and judges in 
respect thereof. 

This was epigrammatically put, 
and thus telescopically stated, by 
Mr. Justice Oliver Wendell Holmes, 
Jr., when he observed in Burkean 
terms that “the law ... is indeed... 
the government of the living by the 
dead.” 

The foregoing is a poor 
introduction to, but provides a 
rationale for the reiteration of, some 
recent lecture remarks and 
observations in my book respecting 
the wondrous merger-apportion- 
ment—special disability fund 
mystery, and indeed the basis for 
benefits, as conceived in terms of 
the Florida Workers’ Compen- 
sation Law of 1979. 

Reiteration may not be totally 
without usefulness, inasmuch as, 
according to Justice Holmes, a clear 
statement of the obvious is 
sometimes more important than an 
intellectually ingenious elucidation 
of the obscure. 

First, we know now that 
“merger” and “apportionment” are 
perfect alternatives, so-called: 
Media General Corporation, v. 
Printing Pressman and Assistance 
Union, IRC Order 2-3468 (1978); 
Southeastern Plastering v. Delucca, 
IRC Order 2-3470 (1978); see also, 
Smith, “Apportionment and 
Merger and Increased Liability for 
Employers,” 52 Florida Bar Journal 
733-5 (November 1978). 

Second, apportionment is, 
effective August 1, 1979, no longer 
applicable save in death cases (and 
under certain other circumstances 
not here relevant): F.S. §440.02(18). 

Third, the constitutional 
principle of reciprocity of 
obligations, burdens and _ rights 
invites the obvious and not 
unjustified inference that merger 
has followed apportionment. 

Fourth, the new wage-loss law, 
F.S. §440.15(3)(b)(1979) speaks 
exclusively to benefits payable in 
respect of “the compensable 
injury,” without more. 

Inasmuch as we shall for some 
time be administering and litigating 
several Florida workmen’s 
compensation law(s) even as we 


workers’ 
compensation 


administer and litigate the Florida 
Workers’ Compensation Act of 
1979, it is therefore not amiss — and 
for comparative purposes would 
appear to be required — that we 
remember §440.15(1978) provides 
for “compensation for disability” 
payable as_ therein indicated. 
Disability has been defined, and 
remains defined, as “incapacity 
because of the injury to earn in the 
same or any other employment the 
wages which the employee was 
receiving at the time of the injury:” 
F.S. §440.02(9). 

Pretermitting voluminous and 
elementary citation, “the injury” 
giving rise to the “disability” has 
been subject to the case law 
hereinbefore mentioned, inter alia. 

The very existence of courts and 
the right of access to them under 
Article I, §21 of the Florida 
Constitution predict more case law 
and the likely annihilation of the 
premise and promise of the Act that 
the new Workers’ Compensation 
Law shall “reduce litigation and 
establish more certainty and 
uniformity ....” 

Thus, anticipating that the courts 
will seek to do justice in some 
fashion and will, of necessity, and 
expectably, alter the import of the 
new Chapter 440 as just enacted, 
nevertheless the courts are enjoined 
to interpret the Act in a fashion 
which will “reduce litigation and 
establish more certainty” and 
reduce carrier/employer expenses. 

The language of the new Act, 


Stephen Marc Slepin, Tallahassee, writes 
this column on behalf of the Workers’ 
Compensation Section, Terrell Sessums, 
chairman. 
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literally taken, would clearly do 
that. It would do that by excising 
“merger” in the main, and by 
predicating somewhat straightened 
benefits of, and only of, “the 
compensable injury.”! 

What then of the classic worker 
who badly scratches his leg on a 
lathe, having carried a diabetic 
condition into the employment, and 
thereafter finds himself sub- 
stantially if not wholly unable to 
compete in the open labor market? 

Merger would appear to be 
inapplicable. Impairment benefits 
would be inappropriate absent 
amputation, and even in the event 
of amputation or either of the other 
two conditions precedent to the 
award of impairment benefits, it 
will be necessary to show that the 
permanent impairment resulted 
from the injury without the benefit 
of merger. Wage-loss benefits, 
similarly exclusive of the benefits of 
merger, are to be payable in respect 
only of the compensable injury. 

If our injured diabetic is to be 
entitled to payment of such 
benefits, he must establish his 
inability uninterruptedly to do even 
light work due to “physical 
limitation”: F.S. §440.15(1)(1979). 
Since his alleged inability 
uninterruptedly to do even light 
work would seem not to be 
psychiatrically caused or 
conditioned, we are first inclined to 
believe that he would be entitled to 
permanent total disability benefits 
by virtue of physical limitation—if 
some kind of merger provision can 
be imported into the new law 
notwithstanding the _ legislative 
erasure of same. However, there is 
some reason to believe that 
sheltered employment—those tasty 
little morsels which hang from the 
tree of charity or fortuity—may 
preclude entitlement to the 
payment of permanent total 
disability benefits. 

To be sure, the loss of two hands 
or two arms or two feet or two legs 
or two eyes, or any of these two, or 
paraplegia or quadraplegia (the 
later two conditions added 
belatedly) shall be deemed 
permanent and total disability “in 
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the absence of conclusive proof of a 
substantial earning capacity,” but 
no compensation shall be payable: 
“if the employee is engaged in, or is 
physically capable of engaging in, 
gainful employment, then the 
burden shall be upon the employee 
to establish that he or she is not able 
uninterruptedly to do even light 
work due to physical limitation.” 

Already qualifications therefore 
appear: The employee must 
demonstrate even in the face of 
what we call a statutory PTD that 
he is not physically capable of 
engaging uninterruptedly even in 
light work, and must relate it 
exclusively to physical limitation. 
(Until the courts recognize that the 
psyche is a function of the physical 
organism, this specific legislative 
limitation should likely be 
controlling.) 

Section 440.15(3)(b), (2), 
declares that the amount 
determined to be “the salary, 
wages, and other remunerations the 
employee is able to earn after 
reaching the date of maximum 
medical improvement” shall not be 
less than the sum “actually being 
earned by the employee, including 
earnings for sheltered employment 
....” [emphasis supplied] 

Not only is sheltered employ- 
ment excluded from the ambit of 
“able to earn”—which is at the heart 
of wage-loss—but in fact the ability 
of the injured employee to earn is 
determinable by, inter alia, 
“earnings from sheltered 
employment.” 

Can there, then, be a permanent 
total disability award respecting 
life benefits, so-called? Certainly 
instances can be conceived in which 
PTD benefits would be so 
awardable, such as where the 
claimant is a veritable vegetable. 
But it would seem reasonably clear, 
in this regard, that the legislature 
has attempted to overcome the case 
law which has declared that an 
employee “who was so injured that 
he can perform no services other 
than those which are so limited in 
quality, dependability, or quantity, 
that a reasonably stable labor 
market for them does not exist, may 
well be classified as totally 
disabled: Port Everglades 
Terminal Company v. Canty, 120 
So.2d 596, 600 (Fla. 1960), citing 
Lee v. Minneapolis St. Ry. 
Company, 41 N.W. 2d 433, and 
Larson’s Workmen’s Compensation 


Law, §57.51. In Canty, Mr. Justice 
Roberts opined: “All courts agree 
that a workman need not be 
absolutely helpless or physically 
broken and wrecked for all 
purposes except merely to live, in 
order to be found totally and 
permanently disabled within the 
meaning of our workmen’s 
compensation law.” 

Occasional employment, at small 
remuneration—as a matter of 
charity or moral responsibility or 
gratuity—does not negate total 
disability, under that case law. 

At first blush, or even fourth or 
fifth, it would seem that the 
legislature precisely directed its 
attention to, and _ successfully 
overcame, this long-standing rule. 

Even as our Workers’ Compen- 
sation Law is in derogation of 
common law and constitutes a 
substitute for common law actions 
and traditional means of gaining 
access to the courts, so too must it 
provide a sufficiency by way of 
alternative and be viewed as 
remedial social legislation (rather 
than a mere adjunct of general 
insurance law)—which will provide 
the touchstones for tests ultimately 
to be made. 


Rules of Procedure 


The special panel appointed by 
Chief Justice Arthur England to 
review and propose WC rules of 
procedure met in Tampa and 
Tallahassee during July. The work 
product was submitted to the 
Appellate Rules Committee of The 
Florida Bar. The District Court of 
Appeal, First District, shall also 
have met and either approved the 
rules for Supreme Court 
consideration or shall have made its 
own recommendations. 


The product of the special panel, 
as approved by the Appellate Rules 
Committee, encompasses trial and 
appellate procedures (as 
prescribed by the new law), 
categorizes DCA review as 
“appeal,” and appears to be 
constituted of 25 rules. 


The First District Court of 
Appeal’s jurisdiction attaches 
October 1, 1979. Under the new 
Florida Appellate Procedure Rules 
reported district court opinions are 
to be cited, per Fla. App. Rule 
9.800(b), as Smirk v. Snigger, 

So.2d (Fla. Ist DCA 
oO 


1979). 
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Judicial Interpretation of Florida’s 
Developments of Regional Impact 


By Terry Carley 


The Florida Environmental Land 
and Water Management Act of 
1972! (hereinafter referred to as the 
Act) represents an attempt by the 
state to achieve some degree of 
control over the enormous growth 
of development in Florida. The Act 
was initially a recommendation of 
the Task Force on Resources 
Management established by 
Governor Reubin Askew. This 
action on the part of the Governor 
was prompted by droughts which 
occurred during 1970 and 1971. 
During that time, seven million 
acres of grassland were destroyed 
by fires. These tragedies focused 
attention on the importance of 
Florida’s natural systems to its well- 
being. 

The Act was fashioned largely 
after the Model Land Development 
Code of the American Law 
Institute. Specifically, the 
guidelines for the Act were drawn 
from Article 7 of the Code. The Act 
is composed of two major elements, 
as is the Model Land Development 
Code: (1) Areas of Critical 
Concern; and (2) Developments of 
Regional Impact. Florida was the 
first state to produce legislation 
based on Article 7. Perhaps 
Florida’s position as first to do so 
can be explained not only by the 
droughts and fires of 1970 and 1971, 
but also by the fact that its 
population had grown by leaps and 
bounds in the years prior to the 
enactment of the Act. Florida had 
jumped from being the 32nd most 
populated state in the nation in 1922 
(with a population of about one 
million) to the ninth most populated 
state in 1970 (with a population of 
6.7 million). It was also the nation’s 
fastest growing state in that year.? 

Although writers who _ have 
reviewed the Act’s effectiveness 
since its promulgation have 
afforded it less enthusiasm, 
proponents of the Act hailed its 
enactment in 1972 as marking the 
beginning of a new era in 
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environmental awareness and 
protection. While the Act may not 
have lived up entirely to_ its 
supporters’ expectations, it has 
been a major step in the right 
direction. 

This article will focus on the 
second part of the Act, which 
concerns Developments of 
Regional Impact (DRI) and will 
discuss all the current case law,? as 
well as applicable Attorney 
General's Opinions, in an attempt to 
further define Florida’s DRI 
process. 


DRI Provisions of the Act 


When the Act was passed by the 
1972 Florida Legislature, it was not 
viewed as an entirely new piece of 
legislation, but rather as a 
reworking of old, existing laws—a 
“‘redistribution of existing 
regulatory power.’ It was 
designed to require cooperation 
between local and _ state 
governments and _ probably 
represented an attempt to pacify 
fears that the state was taking over 
matters of local interest. Left to 
local governments was the task of 
administering and _ regulating 
activities which had purely local 
impact. The state was to intervene 
only in activities whose impact was 
not of a local nature, but rather 
affected a region or even the entire 
state. 

To this end, §380.06, the main 
section of the Act dealing with 
DRIs, set up a process whereby an 
affected developer must obtain 
permission from the appropriate 
local government, which local 
government is required to hold a 
public hearing before issuing its 
order allowing, denying or 
modifying the proposed DRI. 
From this order an appeal may be 
made to the Florida Land and 
Water Adjudicatory Commission 
which is composed of the Governor 
and Cabinet. From here, appeal 
may be had to the district courts of 


environmental 
law 


appeal and on to the Florida 
Supreme Court.5 


Legal Interpretation of DRis 


The regulations in the Act 
concerning DRIs have been 
subjected to relatively little 
litigation—not many appeals have 
reached the district courts of 
appeal. The Florida Supreme Court 
has yet to issue an opinion dealing 
with the subject. This is surprising 
in view of the broad and ambitious 
scope of the Act and strength, in 
terms of political and financial 
power, of Florida’s developers. 
However, some cases have reached 
the lower Florida courts, and in 
addition, the Attorney General has 
issued some opinions on the subject. 
Interestingly, the constitutionality 
of the DRI requirements has never 
been challenged. 

Most of the opinions to date 
which have dealt with DRIs have 
addressed problems with the Act 
which are procedural. These 
opinions have helped to clarify the 
procedures which the parties 
involved must follow and have also 
helped determine who or what is or 
can be a party. 

e Standing. Two _ procedural 
issues have received the most 


Terry Carley is a student at Florida State 
University. When she graduates in 
December 1979 she will receive a J.D. 
degree from the College of Law and a 
master’s degree in planning from the 
Department of Urban and_ Regional 
Planning. Ms. Carley was the editor of the 
Legislative Reporting Service, a newsletter 
covering legislation and other topics of 
interest to Florida planners from June of 
1978 to June of 1979. 
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Environmental Law Section, Ross McVoy, 
chairman, and Robert Martin, editor. 
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attention from the courts and the 
Attorney General. The first, that of 
standing, has been the subject of 
five court opinions. 

The issue of standing was first 
raised in Sarasota County v. Beker 
Phosphate Corporation. In this 
case, Sarasota County attempted to 
appeal a development order issued 
by Manatee County which 
approved a development of 
regional impact to be constructed 
by Beker Phosphate Corporation in 
Manatee County. The court held 
that Sarasota County was not a 
proper party as it was neither the 
developer (or owner), the regional 
planning council, nor the Division 
of State Planning (DSP)—the 
parties authorized under §380.07 of 
the Act to bring appeals.’ 

The Court felt that there was no 
need to allow appeals to be taken 
by a neighboring county. The court 
stated: 


The Center for 
Advanced Legal Management 
presents a 2-day seminar 


The Impact 
of Technology 
on the Law Firm 


Find out how you can benefit 

from new developments in: 

data processing, 

word processing, 

telephone communications equipment, 
photocopy, dictation, and 

other office equipment. 


San Francisco 
November 15 & 16, 1979 
Hyatt on Union Square 


Walt Disney World 
December 6 & 7, 1979 
Lake Buena Vista, FL 


13 


Bradford W. Hildebrandt 
Company, Inc. 
Management Consultants to the Legal Profession 
1767 Morris Avenue, Union, New Jersey 07083 
(201) 688-4060 
Other offices in Cleveland and Miami. 
Call or write now for more information. 


634 


The entire scheme of Chapter 380 carefully 
preserves the rights of local governments to 
the maximum extent possible in “zoning” 
property within its boundaries; the rights of 
the regional area by requiring a regional 
impact study in appropriate cases; the rights 
of the state by authorizing its land planning 
agency to seek review of local governmental 
action; and the rights of the landowner, 
including a specific timetable compelling 
expeditious action in order to quickly resolve 
the questions of governmental dictates as to 
the use of his land.’ 


In Sarasota County v. General 
Development Corporation,® 
Sarasota County attempted to 
appeal a decision by the City of 
North Port, located in Sarasota 
County, approving a DRI. The 
court, citing Beker Phosphate 
Corporation, held that no parties 
other than those enumerated in 
§380.07(2) could seek appellate 
review; therefore, the county was 
not a proper party. To have 
standing, the county needed to be 
the local government having zoning 
jurisdiction over the affected land. 

In Sarasota County ov. 
Department of Administration," 
Sarasota County attempted to 
require neighboring Manatee 
County to classify a proposed crude 
oil refining facility (to be located in 
Manatee County) as a DRI by 
invoking the requirements of 
§380.06. Sarasota County argued 
that it had standing to invoke the 
DRI process because it had 
requested and received a 
declaratory statement concerning 
the applicability of §380.06(1) from 
DSP. 

The court rejected this argument. 
First, it determined that when the 
type of development concerned 
was already classified as a DRI 
under Florida Administrative Code 
Rule 22F-2.01-12 and it was to be 
within the jurisdiction of more than 
one local government, those local 
governments could be joined as 
parties and therefore, would have 
standing. Such was not the case 
here. Secondly, if the development 
was not specifically defined as a 
DRI, as was the situation, then only 
four types of parties could bring 
legal action: (1) a regional planning 
agency; (2) the appropriate local 
government agency; (3) the state 
planning agency (DSP); and (4) the 
developer. Since Sarasota County 
fit none of the four types (it was not 
the appropriate local government 
agency because the proposed 
development did not fall within its 
jurisdiction), it did not have 


standing to bring the suit. The court 
suggested that the county’s 
objections should have been voiced 
directly to the four appropriate 
parties. The concurring opinion 
noted that another remedy was 
available to Sarasota County—the 
county could have attempted to 
force Manatee County to comply 
with the DRI process by initiating 
legal proceedings under the Florida 
Environmental Protection Act of 
1971.1! 

In an opinion filed last spring, the 
First District Court of Appeal also 
helped to define the standing of 
regional planning councils. South 
Florida Regional Planning Council 
v. Florida Division of State 
Planning!? was the culmination of 
attempts by the South Florida 
Regional Planning Council to 
intervene as a party to an agency 
action by DSP. The City of Miami 
had requested a binding letter of 
interpretation from DSP 
determining whether its proposed 
marina development was a DRI. 
DSP refused to allow the Planning 
Council to intervene, whereupon it 
appealed. The court agreed with 
DSP’s decision and, although the 
basic issue involved was standing, 
the court reached its decision 
through an analysis of the 
statutorily defined role of the 
planning councils. Under the Act, 
the councils are authorized to act in 
an advisory capacity only (although 
they do have standing to appeal 
development orders). Further, 
§380.06(4)(a), which provides for 
binding letters of interpretation, 
makes no mention of the councils at 
all. From this the court concluded 
that the councils were meant to play 
no role whatsoever in this aspect of 
the DRI process. 

A month after that opinion was 
issued, the Third District Court of 
Appeal was confronted with a 
similar issue. That court reiterated 
what had been said by the First 
District Court of Appeal and found 
that “a regional planning agency has 
no right or standing relative to the 
issuance of a binding letter of 
interpretation.”!? The court went a 
step further than the court in the 
earlier case by saying that Florida’s 
Administrative Procedure Act!‘ as 
well did not authorize planning 
councils to intervene in the binding 
letter of interpretation process since 
the substantial interests of the 
council, if any, could be adequately 
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represented by DSP. The result of 
this decision and the earlier First 
District Court of Appeal opinion is 
that the councils are bound by 
letters of interpretation even 
though they have no right to object 
tothem. 

e Vested Rights. The second 
procedural issue to receive a great 
deal of attention is what is meant by 
vested rights. The Act contains an 
important “grandfather clause.”!5 
This “grandfather clause” pertains 
to interests which have vested or 
developments which received 
authorization before the Act came 
into being. A developer who wishes 
may request a binding letter of 
interpretation of vested rights and 
within 60 days will receive such a 
letter from DSP. 

The Attorney General has written 
three opinions concerning the 
subject. Although not directly on 
point, perhaps the most interesting 
involved Disney World. The 
Attorney General was asked 
whether the Reedy Creek 
Improvement District (Disney 
World) was subject to the DRI 
requirements of the Act. The 
question arose as a result of the 
Disney Corporation’s imple- 
mentation of its plans to develop 
EPCOT, a major, new, planned 
community. The answer was 
negative since the legislative act 
which created the district 
exempted it from existing and 
future land use regulations 
(including, among other controls, 
zoning and building codes).!® 

In 76 Op. Att’y Gen. 97,!7 the 
Attorney General delineated the 


statutory requirements for vesting. . 


A county board had approved the 
mining site of a phosphate 
company about five days before 
the July 1, 1973, deadline set by 
§380.06(12)(a) for vesting. The 
Attorney General stated that since 
the approval was given before the 
deadline, the company’s rights had 
vested and therefore the project 
could continue. The opinion further 
said that the Act set two criteria 
necessary for rights to vest. First, 
“approval must be given pursuant 
to local subdivision plat law.”!® 
And, secondly, “such approval 
must be by formal vote of the 
governmental [county] body after 
August 1, 1967, and prior to July 1, 
1973.”!9 

The Attorney General went on to 
state that compliance by the 
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developer with other regulations 
which resulted in substantial (if not 
actual) compliance with the Act, 
was not sufficient to exempt the 
developer from complying with the 
formal requirements of the Act. 

In 1977, the Attorney General 
stated that the Florida Environ- 
mental Land and Water 
Management Act and the Local 
Government Comprehensive 
Planning Act? were meant to be 
read together.?! The opinion read: 
When a property owner acquires a vested 
right as defined in Ch. 380, he does so insofar 
as the application of that act to his particular 
development is concerned. It does not 
relieve him of the requirement to obtain 
additional development permits . . . [if 
required by any statute, charter or local 
ordinance]. Sarasota County v. General 
Development Corp., 325 So.2d 45 (2 D.C.A. 
Fla. 1976). However, the application of ... 
[portions of the Local Government 
Comprehensive Planning Act requiring 
additional development permits] has been 


limited statutorily by the legislature at 
§163.3167(10) .... 


Thus, all that is required insofar as 
§163.3167(10) is concerned is an 
authorization to commence development 
pursuant to Ch. 380. This, of course, can 
occur in two ways — through issuance by the 
Division of State Planning of a binding letter 
of interpretation, or through successful 
completion of the DRI process.”? 


e Public Records. The Attorney 
General and the courts have 
addressed themselves to several 
other procedural matters pertaining 
to DRIs. The first opinion given on 
DRIs by the Attorney General dealt 
with public records. It was issued 
on August 9, 1974,?5 and dealt with 
the requirement under $380.06(8) 
that developers of DRIs present, to 
the appropriate regional planning 
council, detailed information 
concerning the design and impact 
of the proposed developments. The 
question was whether the 
information, in this case 
engineering plans, constituted 
public records which therefore 
would be available for public 
inspection.24 The Attorney General 
responded in the affirmative. 

The Attorney General was 
confronted by a similar issue later in 
the same year. In 74 Op. Att’y Gen. 
364,25 several facets of the review 
process were addressed. The 
question involved the Tampa Bay 
Regional Planning Council (one of 
the 11 regional planning agencies 
set up by Chapter 380), which in 
addition to its statutorily defined 
duty (under §380.06(8)) to prepare 
a regional impact report to be 
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submitted to the local government 
on all DRIs, held monthly council 
board meetings at which it 
reviewed these reports and 
recommendations. These meetings 
were open to the public, but deli- 
berations on the reports and recom- 
mendations were not. 


Section 380.06(7) requires the 
local government to give notice and 
hold a public hearing on 
applications for development 
orders. The Section does not 
require the appropriate regional 
planning council to give notice and 
hold public hearings; §380.06(7) 
also does not prohibit the council 
from holding hearings. However, 
regional planning councils, created 
by Florida law, are made up of 
members who are appointed to the 
councils by the participating 
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counties and municipalities. Each 
council submits comprehensive 
regional impact reports to its local 
government and in this way acts in 
an advisory capacity to the local 
government. The Attorney General 
reasoned, on the basis of these 
factors, that the councils were 
therefore subject to Florida’s 
Government in the Sunshine Law.”® 
Under the Sunshine Law, any 
meeting of two or more council 
members must be open to the 
public if it is likely that action will 
be taken at the meeting. In the 
Attorney General's opinion, even 
though the regional planning 
council was not required by the 
Florida Land and Water 
Management Act to hold public 
hearings, if it chose to hold such 
hearings, those hearings must be 
entirely open to the public — even 
the deliberations. 


e Regional Planning Councils. 
The Attorney General in 1975 issued 
an opinion further defining the role 
of the regional planning councils.?’ 
The opinion stated that the regional 
impact reports submitted to local 
governments are not legally 
binding on, but merely advisory to, 
the local governments. Also, since 
the agencies have the right to 
appeal, a development: order, a 
question was raised as to whether or 
not the Administrative Procedure 
Act is applicable to the making of 
the decision to appeal by the 
councils. The Attorney General 
responded negatively, saying that 
the decision to appeal was not 
contemplated under the Adminis- 
trative Procedure Act which 
requires at §120.57 that proceedings 
which will determine the 
substantial interests of a party be 
open to the public. The opinion 
went on to explain that the decision 
to appeal did not legally determine 
any substantial interests. 
Apparently, the kind of agency 
action contemplated by that section 
of the Administrative Procedure 
Act is the decision of the Land and 
Water Adjudicatory Commission. 

e Notice. In Fox v. South 
Florida Regional Planning 
Council, the First District Court of 
Appeal discussed a procedural issue 
which has plagued courts since mail 
service began. The particular issue 
presented to the court was whether 
a development order, issued by a 
local government, is rendered on 
the date it is adopted, written, and 


filed or on the date copies of the 
order are sent to the parties (or 
when those copies are received). 
The court held that an order is 
rendered when copies are sent to 
the parties. This determination is 
important to all appeals taken to the 
Florida Land and Water 
Adjudicatory Commission. It 
means that proper parties have 45 
days from the date copies of the 
development order are mailed to 
them in which to appeal. The court 
refused to set the time of rendering 
at the date of receipt of the order by 
the parties or at the time of 
constructive receipt because the 
court felt that statutory language 
indicated otherwise. The Florida 
Supreme Court refused to review 
this decision. 

e Change of Ownership. The 
opinion rendered by the Third 
District Court of Appeal in General 
Electric Credit v. Metropolitan 
Dade County,®® was a particularly 
interesting case. There, the owner 
of the affected land contended that 
it was not subject to the Act’s 
requirements since it had recently 
acquired the property (after plans 
for the development had been 
made) and until that time it could 
not be characterized as a developer. 
However, the court reasoned that 
since the owner’s predecessor had 
been subject to the statute and the 
owner was now pursuing the same 
objectives as its predecessor, it was 
subject to the Act’s requirements. 

The new owner attempted to 
bypass the administrative appeals 
procedure by appealing the 
development order directly to the 
courts. In keeping with the doctrine 
of exhaustion of administrative 
remedies, the court held that the 
owner was required to appeal to the 
Land and Water Adjudicatory 
Commission before appealing to 
the courts. 

The case was complicated by the 
fact that it involved a zoning review 
as well as a DRI. The owner 
contended that the only review to 
be had for zoning decisions was to 
appeal to a circuit court. In essence, 
the district court held that, while 
this was true, the Act’s requirements 
for DRIs prevail over local zoning 
review procedures. 

e Letters of Interpretation. In 
the First District Court of Appeal 
opinion in General Development 
Corporation v. Division of State 
Planning® the court was concerned 
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mainly with binding letters of 
interpretation. There, DSP had 
issued two letters of interpretation 
holding that the proposed 
development was not a DRI but 
then later rescinded those letters. 
The issue before the court was 
whether DSP had the power to 
revoke its determinations: 


The Division cannot be permitted to revoke 
its binding letters of interpretation, to the 
prejudice of developers, simply because the 
Division newly discovers information 
which if known earlier would have 
produced another result. Certainly the 
Division cannot revoke simply because it 
comes to believe its prior determination was 
ill-advised. If the Division wishes to 
predicate a binding letter of interpretation 
on its understanding of critical information 
submitted by the developer, or on a 
contemporaneous agreement with the 
developer affecting lands proposed for 
development or held in reserve, the 
substance of that information or agreement 
must be clearly stated in the binding letter of 
interpretation.! 


Furthermore, binding letters of 
interpretation must sufficiently 
state the basis for the deter- 
mination. This requires, in essence, 
that the letters explain the facts, 
law, and policies which form the 
basis for the decision. 

The court also stated that binding 
letters of interpretation are final 
agency actions which determine the 
substantial interests of developers 
and, as a result, must conform to the 
Administrative Procedure Act’s 
requirements.” 


The court went on to clarify the 
role of DSP. If the developer 
proceeded with construction of a 
project which was a DRI but had 
not been approved, he could be 
enjoined by DSP. DSP should 
consider existing area development 
and whether that development is 
vested or not, when determining if a 
proposed project is a DRI. DSP 
may also consider “known plans for 
related development of nearby 
land” by the same developer.** 

Thus far, no case has questioned 
the constitutionality of the DRI 
process. However, the court in 
General Development Corporation 
noted in a footnote that the Act’s 
DRI provisions contain “greater 
legislative specification of 


standards for administrative action 
and that the legislature retained 
[more] supervision over agency 
rulemaking’*‘ than did the critical 
areas provisions which the same 
court had earlier found to be 
unconstitutional 


in Cross Key 
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Waterways v. Askew.* 

e Defining DRIs. The only case 
which has directly confronted the 
problem of defining what 
constitutes a DRI is Pinellas County 
v. Lake Padget Pines.** In this case, 
the plaintiff contended that the 
development of the Cypress Creek 
Well Field in Pasco County was a 
DRI. The trial court agreed with the 
plaintiff and enjoined the 
development. The district court 
reversed that decision, saying that 
the development was covered by 
Chapter 373 of the Florida Statutes, 
not the Act: 


In sum, it is our opinion that the Legislature 
considered that the environmental concerns 
of the State of Florida would be better met 
by holding that a development whose very 
purpose is to supply water under Ch. 373, 
should be regulated solely within the 
purview of the appropriate governmental 
agencies set up under that chapter, rather 
than under Ch. 380. These authorities are ina 
proper position to make determinations on 
basis of regional resolution of water 
problems and should not be thwarted in their 
efforts to supply water within their regions 
by the necessity of additional compliance 
with Ch. 380.37 


Conclusion 


It should be pointed out that 
there appears to be no single, great 
trouble area in the courts’ 
interpretations of the DRI process. 
Perhaps vested rights could be 
characterized as a trouble area, but 
even that has required relatively 
little judicial interpretation. The 
DRI process is truly an 


extraordinary one, representing a 


great step forward in the area of 
land use regulation and 
intergovernmental effort coordin- 
ation, as state agencies, local 
governments and regional planning 
agencies are all involved in the 
process. Because of its impact on so 
many aspects of development and 
environmental protection it is 
indeed remarkable that so little 
litigation has arisen as a result of the 
DRI provisions of the Florida 
Environmental Land and Water 
Management Act. Oo 
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Cone, 29 U. Fra: L. Rev. 792 (1977). 

3 All pertinent case law will be discussed. 
However, there is one additional case which 
will not be presented since its focus was on 
hearings under the Administrative 
Procedure Act. General Development 
Corporation v. The Florida Land and Water 
Adjudicatory Commission, Case No. BB-69 
(Fla. Ist D.C.A. 1979) did involve a 
DRI; however, the issue before the court was 
the type of hearing to be held before the 
Adjudicatory Commission and thus was not 
directly concerned with DRIs. 

4 THE FLoripa Bar CLE, ENviRONMENTAL 
REGULATION AND LITIGATION IN FLORIDA 
(1973), at 201. 

5 For a more extensive discussion of this 
process, see FLa. Stat. §§380.06—380.07. 

6 322 So.2d 655 (Fla. Ist D.C.A. 1975). 

7It should be noted that the functions 
formerly performed by DSP under Chapter 
380 are now performed by the Division of 
Local Resource Management of the 
Department of Community Affairs by virtue 
of the governmental reorganization bill 
passed by the 1979 Legislature, Chapter 79- 
190. However, all the cases discussed herein 
were decided before that change took effect 
on July 1, 1979. 

8 322 So.2d at 658. 

9 325 So.2d 45 (Fla. 2d D.C.A. 1976). 

10 350 So.2d 802 (Fla. 2d D.C.A. 1977). 

" Fra. Stat. §403. 

'2 370 So.2d 447 (Fla. Ist D.C.A. 1979). 

'3 South Florida Regional Planning Council 
v. Land and Water Adjudicatory 
Commission, 370 So.2d 159, 165 (Fla. 3d 
D.C.A. 1979). 

'4 Stat. §120. 

'S Stat. §380.12. 

'6 77 Op. Att’y Gen. 44 (May 16, 1977). 

'7 This opinion was dated April 28, 1976. 

Op. Att'y Gen. at 176. 

19 Td. 

20 Fia. Stat. §§163.3161-163.3211. 

21:77 Op. Att’y Gen. 7 (January 25, 1977). 

%2 Id. at 11-12. 

23 The most recent DRI opinion by the 
Attorney General was issued on December 
22, 1978 (78 Op. Att’y Gen. 150). This 
opinion, which will not be discussed in this 
paper, dealt with the costs arising from the 
requirement under §380.06(9) that DSP print 
and mail out to interested parties lists of all 
development applications for DRIs on a 
biweekly basis. 

2474 Op. Att’y Gen. 245 (August 9, 1974). 

25 This opinion was dated December 3, 
1974. 

26 Stat. §286.011. 

27 75 Op. Att’y Gen. 58 (March 6, 1975). See 
also South Florida Regional Planning 
Council v. Florida Division of State 
Planning, 372 So.2d 159 (Fla. 3d D.C.A. 
1979). 

28 327 So.2d 56 (Fla. Ist D.C.A. 1976). 

29 346 So.2d 1049 (Fla. 3d D.C.A. 1977). 

39 353 So.2d 1199 (Fla. Ist D.C.A. 1977). 

31 Td. at 1206. 

% See also the discussion of the South 
Florida Regional Planning Council cases 
under the heading “Standing.” 

33 353 So.2d at 1208. 

34 353 So.2d at 1203. 

3 351 So.2d 1062 (Fla. Ist D.C.A. 1977). 

36 333 So.2d 472 (Fla. 2d D.C.A. 1976). 

37 Td. at 480. 


THE FLORIDA BAR JOURNAL 


°0 
oO 
0°. 
Oo 
| % it 
ae 
i i. H 3 : 
i i 
| 
& 
| q 
& 
& 
: 
& 
a 
638 


Staff counsel often receives 
inquiries from attorneys about 
another lawyer’s conduct which, as 
it so happens, the inquirer believes 
to be improper. Staff counsel will 
not intentionally answer this kind of 


inquiry because Board of 
Governors’ policy limits _ staff 
counsel’s response, via formal 
ethics opinions, to questions 


involving the inquirer’s past or 
proposed conduct. 

The following previously 
unpublished opinion of the 
Professional Ethics Committee, 
however, discusses some of the 
ethical obligations of lawyers who 
are confronted with their 
colleague’s apparent misconduct: 


Opinion 76-47 

The essence of the inquiring 
attorney’s question is whether a 
lawyer has either a duty ora right to 
report to a grievance committee an 
ethics violation of another lawyer 
when knowledge of such violation 
was derived from _ confidential 
information determined from the 
inquiring lawyer’s client in the 
course of the attorney-client 
relationship and, based upon that 
information, was also determined 
by the inquiring attorney 
subsequently during discovery in a 
litigated case. The client refuses to 
consent to such reporting, and the 
inquiring attorney believes that 
divulgement of the information to 
the grievance committee would be 
to the detriment of his client by 
creating a situation in which the 
other lawyer’s financial ability to 
pay a promissory note to the client 
would be at least hampered; that 
note was given in settlement of a 
claim by the client against the other 
lawyer in connection with the 
handling of which the inquiring 


Prepared by the office of staff counsel of 
The Florida Bar on behalf of the Professional 
Ethics Committee, Don Beverly, chairman; 
Robert W. Mead, Jr., vice chairman. 


When Must Lawyers Report the 
Misconduct of Their Colleagues? 
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lawyer obtained the information in 
the course of his representation of 
the client. 

The committee answers in the 
negative. 


DR 4-101(B) provides that a 
lawyer shall not reveal confidences 
of his client “[e]xcept when 
permitted under DR 4-101(C) and 
(D).” Under DR 4-101(C), “[a] 
lawyer may reveal . . . Confi- 
dences . . . when permitted under 
disciplinary rules.” For the reasons 
stated below we do not feel that the 
disciplinary rules contain such 
permission in the context of the 
inquiry. 

The disciplinary rules demon- 
strate that only in narrowly 
prescribed areas will the shield 
protecting the attorney-client 
privilege and confidence of a client 
be lifted. One example is set out in 
Opinion 75-19, in which the 
committee said an attorney has a 
duty to disclose information about 
perjury even though the 
information was received in 
confidence from a client. 

DR 4-101, stating when an 
attorney shall reveal confidences, 
refers only to the attorney so doing 
when required by law or when 
necessary to prevent an intended 
crime. Under the instant facts, there 
is not shown to be any applicable 
requirement of law or intended 
crime. 

This inquiry involves not only the 
proper treatment of confidential 
information under the provisions of 
DR 4-101 referred to above, but 
also the proper treatment of such 
information under DR 1-103 when 
it provides the basis for a lawyer’s 
possible reporting of a violation of 
the Code of Professional 
Responsibility to a grievance 
committee. “Confidence” is 
defined by DR 4-101(A) to be the 
same as privileged information 
which is referred to in DR 1-103(A). 

DR 1-103(A), as to a lawyer's 
handling of information for 


purposes of reporting an ethical 
violation, states that he should 
reveal the information, and so 
report the violation, when the 
information is unprivileged. We 
read DR 1-103(A) to mean that a 
lawyer should not report ethical 
violations when his knowledge of 
same is gained from privileged, i.e., 
confidential, information, and we 
find nothing ir. DR 4-101 to the 
contrary relative to the facts of this 
inquiry. 

Accordingly, under both DR 4- 
101(B) as to the handling of 
confidential, i.e., privileged, 
information and DR 1-103(A) as to 
the reporting an ethical violation, 
the inquiring lawyer is prohibited 
from reporting to a_ grievance 
committee the information 
generally described in this inquiry. 


The fact that the information is 
uncovered during subsequent 
discovery incident to litigation does 
not alter the committee’s opinion. 
In this context one cannot do 
directly what cannot be done 
directly. In this instance, the 
attorney may not use the attorney- 
client relationship to discover or 
verify information initially as a 
result of confidences shared during 
that relationship and then disclose 
same on the basis that the 
information was not obtained as a 
result of that relationship; cf. 
doctrine as to inadmissibility of 
derivative evidence indirectly 
obtained through the use of 
evidence illegally obtained. 
Accordingly we do not consider the 
information which is the subject of 
this inquiry to have been converted 
into the status of “secret,” as 
opposed to “confidential,” 
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information within DR 4-101(A) 
defining “secret” information to 
include information which is other 
than confidential information and 
which is gained in the professional 
relationship. Therefore, we do not 
reach any question as to whether 
“secret” information concerning an 
attorney’s conduct may or must be 
disclosed to a grievance committee 
under DR 1-103(A), which requires 
disclosure of “‘unprivileged” 
information, or any question as to 
any interrelationship in this regard 
of DR 1-103(A) with DR 4-101(B), 
(C), and (D) which refer to 
disclosure of both confidential and 
secret information. DR_ 1-103(A), 
as noted above, is the disciplinary 
rule most specifically aimed at the 
reporting of unethical conduct to a 
grievance committee. 

However, if the 
concerns conduct 


information 
of the type 


described in DR 4-101(D), it should 
be revealed, and if it concerns 
conduct of the type described in 
Opinion 75-19 and DR 7-102(B)(2) 
(perpetration of a fraud upon a 
tribunal), it should be reported to 
the appropriate court. “Tribunal,” 
as referred to in DR 7-102(B), inthe 
context of this inquiry could only 
refer to a court because the matter 
to which the inquiry refers has not 
been before a grievance 
committee; we therefore need not, 
and do not, here address whether or 


not “tribunal” in 7-102(B) has 
reference to a grievance 
committee. 


The inquiring attorney also asks 
whether our answer as to _ his 
possible conduct of reporting the 
information would be different if 
the client’s refusal to consent to such 
disclosure of the information 
continues after the promissory note 
has been paid. Regardless of how 
we may feel as to ramifications 
under those altered circumstances, 
our answer would not be different, 
the reason being that the Code does 
not permit such conduct, at least 


absent the types of circumstances 
referred to in DR 4-101(D) and DR 
7-102(B). A substantial number of 
committee members are of the 
view that DR 1-103 of the Code 
should be amended to permit, if not 
require, reporting such information 
to a grievance committee under 
those altered circumstances when it 
is absolutely clear that such 
disclosure would not be 
detrimental to the client; the basis 
for that view is the feeling that the 
client should not under those 
circumstances have the power to 
impede disciplinary processes and 
cover up a violation of the Code. 
In sum, under the facts presented 

here, the attorney-client privilege 
seals the mouth of the inquiring 
attorney until the client unseals it.O 
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tion; we can begin immediately. 

There’s no better way to 
avoid that sinking feeling at your 
next hearing. Call us (toll-free) and 


step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day ... 


for lawyers 


Florida Division of 
American Legal Research Corp. 


Box 13777/Gainesville, Florida 32604 
(904) 377-8300 
Toll-free (800) 342-6862 
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